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MONDAY, APRIL 28, 1958 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
COMMUNICATIONS OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 1334, 
New House Office Building, Hon. Oren Harris (chairman) presiding. 

The Cuarrman. The committee has met this morning to hear wit- 
nesses on H. R. 5825, a bill to amend part II of the Interstate Com- 
merce Act to subject certain forms of for-hire motor-carrier trans- 
portation to regulation. At this point we will insert in the record the 
bill and the reports from the agencies concerned. 

(The bill and reports follow :) 


[H. R. 5825, 85th Cong., 1st sess.] 


A BILL To amend part II of the Interstate Commerce Act to subject certain forms of 
for-hire motor-carrier transportation to regulation 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraph (17) of section 203 (a) of the 
Interstate Commerce Act, as amended (49 U. S. C., 308 (a) (17)), is amended 
by changing the period at the end thereof to a colon, and adding the following 
proviso: “Provided, however, That any such person who purchases, transports, 
and sells property for the purpose of fostering a highway transportation business 
is engaging in a public transportation service and shall, nevertheless, be included 
within the terms ‘common carrier by motor vehicle’ or ‘contract carrier by motor 
vehicle’.”’ 


INTERSTATE COMMERCE COMMISSION RECOMMENDATION No. 4 


This proposed bill would give effect to legislative recommendation No. 4 of 
the Interstate Commerce Commission as set forth on page 161 of its 70th annual 
report to Congress as follows: 

“We recommend that part II of the act be amended so as to make clear that 
all for-hire motor-carrier transportation, whatever its form, other than that 
specifically exempted, be made subject to regulation.” 


A BILL To amend part II of the Interstate Commerce Act to subject certain forms of 
for-hire motor carrier transportation to regulation 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraph (17) of section 203 (a) of 
the Interstate Commerce Act, as amended (49 U. 8S. C., sec. 303 (a) (17)), is 
amended by changing the period at the end thereof to a colon, and adding the 
following proviso: 

“Provided, however, That any such person who purchases, transports, and 
sells property for the purpose of fostering a highway transportation business is 
engaging in a public transportation service and shall, nevertheless, be in- 
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cluded within the terms ‘common carrier by motor vehicle’ or ‘contract carrier by 
motor vehicle’.” 


JUSTIFICATION 


The attached draft bill is designed to make clear that certain forms of for- 
hire motor carrier transportation in interstate and foreign commerce are sub- 
ject to economic regulation by the Interstate Commerce Commission. 

One of the problems of most serious concern to the Commission in its adminis- 
tration of the Interstate Commerce Act is the growing practice of persons en- 
gaging in for-hire transportation of property by motor vehicle under the guise 
of private carriage for the purpose of evading economic regulation to which 
common and contract carriers are subject; private carriers being subject only 
to the Commission’s hours of service and safety regulations. 

One of the subterfuges most commonly used in this connection is the buy-and- 
sell method of operation whereby bills of sale, invoices, etc., are issued to make 
it appear that the commodities being transported are those of the vehicle owner. 
This practice does not, in the Commission’s opinion, constitute private carriage as 
defined by the courts in the Lenoir Chair case (Brooks Transportation Co. v. 
United States, 340 U. S. 925), in which the “primary business” test was applied, 
i. e., whether the primary business of the transporter is transportation or some 
other business activity to which transportation is merely incidental. On the con- 
trary, the real business of persons engaged in this type of buy-and-sell activity is, 
in fact, transportation, and the movement or carriage of property performed 
by them is not in the furtherance of any primary or bona fide business enterprise 
other than transportation. 

There are a number of truckowners engaged in such so-called merchandising 
exclusively, transporting, sometimes in both directions, commodities which they 
have purchased for sale at destinations. Generally, the “sale” price of the mer- 
chandise is the cost at origin plus an amount equal to or slightly less than the 
transportation charges of authorized for-hire carriers, either rail or motor. 
In most instances it is difficult, if not impossible, for the Commission to de- 
termine whether such transportation is a bona fide merchandising venture or is 
a subterfuge intended to provide transportation for hire without the required 
certificate or permit, and without payment of the transportation tax. 

In addition, manufacturers and mercantile establishments, which deliver in 
their own trucks articles which they manufacture or sell, are increasingly pur- 
chasing merchandise at or near their point of delivery and transporting such 
article to places near their own terminal for sale to others, such transportation 
being performed only for the purpose of receiving compensation for the other- 
wise empty return of their trucks. Sometimes the purchase and sale is a bona 
fide merchandising venture. In other cases, arrangements are made with the 
consignee of such merchandise for the buy-and-sell arrangement in order that 
the consignee may receive transportation at a reduced cost. 

As a result of these practices, a large amount of freight which would other- 
wise move by rail or authorized motor carriers is being transported by motor 
vehicle over long distances under buy-and-sell arrangements. Where this so- 
called private carriage is a subterfuge for engaging in public transportation, it 
constitutes a growing menace to shippers and carriers alike. It is injurious 
to sound public transportation, and promotes discrimination between shippers 
and threatens existing rate structures. It was to curb such practices that part 
II of the Interstate Commerce Act was enacted. 

The Commission has found that it is most difficult effectively to cope with 
this problem under the present provisions of the act. It is therefore urged that 
section 203 (a) (17) be amended, as recommended, so as to spell out more 
clearly that anyone who purchases, transports, and sells property for the pur- 
pose of fostering a highway transportation business is engaging in a public 
transportation service and shall be deemed to be a common or contract carrier 
by motor vehicle. It is believed that enactment of the proposed measure would 
be of substantial aid in correcting the abuses which have arisen in the name of 
private carriage and in carrying out the national transportation policy declared 
by Congress. It is not intended that the proposal should in any way inter- 
fere with legitimate private carriage. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., August 13, 1957. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of March 13, 1957, 
requesting the views of this Office with respect to H. R. 5825, a bill to amend 
part II of the Interstate Commerce Act to subject certain forms of for-hire motor- 
carrier transportation to regulation. 

The Bureau of the Budget would have no objection to enactement of this 
measure. 

Sincerely yours, 
PERCY RAPPAPORT, 
Assistant Director. 


The Cuatrman. The first witness is the Honorable Howard Freas, 
Chairman of the Interstate Commerce Commission. Mr. Freas, we 
will be glad to hear you on H. R. 5825. 


STATEMENT OF HON. HOWARD FREAS, CHAIRMAN, INTERSTATE 
COMMERCE COMMISSION 


Mr. Freas. Mr. Chairman, and members of the Transportation and 
Communications Subcommittee, my name is Howard Freas. I have 
been a member of the Interstate Commerce Commission for the past 
41% years. Since the first of this year I have served as its Chairman. 

I am appearing today to testify in support of H. R. 5825, which 
would implement legislative recommendation No. 4 made by the Com- 
mission in its 70th annual report to Congress, and repeated as legis- 
lative recommendation No. 2 in our 71st annual report. 

H. R. 5825 would amend section 203 (a) (17) of the Interstate 
Commerce Act so as to make it clear that certain forms of for-hire 
motor-carrier transportation in interstate and foreign commerce are 
subject to economic regulation by the Commission. 

Ever since the enactment in 1935 of the Motor Carrier Act, a factor 
of vital importance to the operations of motor carriers has been the 
determination of the category into which each would fit—that is, 
common, contract, or private. In the years that followed, the Com- 
mission has been charged with the promoting of safe, adequate, eco- 
nomical, and efficient service and fostering sound economic conditions 
in transportation and among the several carriers. The growth of the 
motor-carrier industry has been rapid. It is today a vital segment of 
our transportation sy ‘stem which, in turn, is the bloodstream of our 
Nation’s economy. 

Along with this growth, however, has arisen a problem which op- 
erates as a deterrent to sound, stable, regulated public carriage. This 
is the practice of engaging in for-hire transportation under the guise 
of private carriage—a problem of most serious concern to the Com- 
mission in its administration of the Interstate Commerce Act. In 
order to present a picture of what we are trying to accomplish, I 
should discuss a little of the history of the problem, and then explain 
that type of carriage which we believe should be stopped. 

We fullv agree “that when a person is, in fact, transporting for 
himself, he should not be declared to be a carrier for hire. The need, 
primarily, is for some means of establishing that certain persons al- 
legedly operating as private carriers are not doing so in reality, but 
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are actually transporting for others for compensation. Their pur- 
pose, of course, is to evade the economic regulation to which common 
and contract carriers are subject. 

One of the subterfuges most commonly used in this connection is the 
buy-and-sell method of operation, whereby bills of sale, invoices, et 
cetera, are issued to make it appear that the commodities being trans- 
ported are those of the vehicle owner. The real business of persons 
engaged in this type of buy-and-sell activity is, in fact, transportation, 
and the movement or carriage of property performed by them is not 
in the furtherance of any primary or bona fide business enterprise 
other than transportation. This practice does not, in the Commis- 
sion’s opinion, constitute private carriage as defined by the Court in 
the Lenoir Chair case, Brooks Transportation Co. v. United States 
(340 U.S. 925). The court in the Lenoir Chair case applied the prin- 
ciple earlier set down in Woitishek Common Carrier Application 
(42 M. C. C. 193). The Lenoir Chair case was the landmark case in 
which the Supreme Court upheld the Commission’s application of the 
“primary business” test—that is, whether the primary business of the 
transporter is transportation or some other business activity to which 
transportation is merely incidental. 

There are a number of truckowners engaged exclusively in this 
so-called merchandising. They are transporting, sometimes in both 
directions, commodities which they have purchased for sale at destina- 
tions. Generally, the sale price of the merchandise is the cost at 
origin plus an amount equal to or slightly less than the transportation 
charges of authorized for-hire carriers, either rail or motor. In some 
instances it is difficult, if not impossible, for the Commission to deter- 
mine whether such transportation is a bona fide merchandising ven- 
ture or is a subterfuge intended to provide transportation for hire 
without the required certificate or permit, and, of course, without pay- 
ment of the transportation tax. 

In addition, manufacturers and mercantile establishments, who use 
their own trucks to deliver articles which they manufacture or sell, 
are purchasing merchandise at or near their point of delivery and 
transporting such articles to places near their own establishment for 
sale to others. Such transportation is usually performed solely for 
the purpose of receiving compensation for the otherwise empty return 
of their trucks. Sometimes the purchase and sale is a bona fide mer- 
chandising venture. In other instances, prearranged plans are set 
up in order that the real consignee may receive transportation at a 
reduced cost. 

As a result of these practices, a large amount of freight which 
would otherwise move by authorized public carriers, rail or motor, is 
being transported by motor vehicle over long distances under buy- 
and-sell arrangements. Where this so-called private carriage is used 
as a device for engaging in public transportation without complying 
with the certificate or permit requirements of the act, it constitutes a 
growing menace to shippers and carriers alike. It is injurious to 
sound public transportation, promotes discrimination between ship- 
pers, and threatens existing rate structures. It was to curb just such 
practices that part IT of the Interstate Commerce Act was enacted. 

The Commission has found that it is most difficult to cope effectively 
with this problem because of the lack of clarity in the present provi- 
sions ofthe act. Wetherefore urge that the act be amended by adding 








= 


PRIVATE CARRIER OF PROPERTY BY MOTOR VEHICLE o 


to the present definition language which would spell out more clearly 
that anyone who purchases, transports, and sells property for the 
purpose of fostering a highway transportation business is engaging 
in a public transportation service and shall be deemed to be a common 
or contract carrier by motor vehicle. 

The statement has been made that private carriers have had to fight 
for the principle established in the Lenoir Chair case. Such a state- 
ment carries with it the implication that the Interstate Commerce 
Commission has been antagonistic to private carriage. This is not 
the case. H. R. 5825 would not disturb the present definition of 
private carriage except for the addition of clari Fring language. Op- 
position to this bill has been expressed by private carrier groups on the 
ground that any change in the definition of private carriage would 
open the door to reconsideration of the concept established in the 
Lenoir Chair case. We do not believe that it would, and this was not 
the intention of our recommendation. 

In any event, the Commission does not take the unalterable posi- 
tion that the remedy would have to take any particular form in order 
to achieve the purpose of its recommendation. In this connection, 
the Transportation Association of America, through its president, 
Dr. George P. Baker, offered an alternative proposal i in testifying be- 
fore the Senate Interstate and Foreign Commerce Committee on S. 
1677, which is a companion bill to H. R. 5825. That proposal would 
add a new subsection (c) to section 203, which would read as follows: 

Sec. 203 (c). Except as provided in section 202 (c), section 208 (b), in the 
exception in section 208 (a) (14), and in the second proviso of section 206 (a) 
(1), no person shall engage in any transportation business for compensation, by 
motor vehicle, in interstate or foreign commerce unless there is in force with 
respect to such person a certificate or a permit issued by the Commission author- 
izing such transportation, nor shall any person in any other commercial enterprise 
transport property by motor vehicle in interstate or foreign commerce unless such 
transportation is solely within the scope and in furtherance of a primary business 
enterprise (other than transportation) of such person. 

We would have no objection to the enactment of this proposed sub- 
stitute, which would write into law the primary business test, if modi- 
fied to provide specifically that a “primary business enterprise” may 
not be the purchase, transportation, and sale of property for the pur- 
pose of fostering a highway transportation business. This could be 
accomplished by adding a proviso at the end of the proposed substitute 
language. However, in view of the enactment, during the last session 
of Congress, of a new section 203 (c) dealing with the redefinition of 
contract carrier by motor vehicle, some further change in the language 
of the TAA proposal would be necessary. In keeping with this pro- 
posed change, we would strike the parenthetical phrase “(other than 
transportation) ,” and insert the same exception, differently expressed, 
in the proviso. For the sake of consistency of language throughout 
the alternative proposal, we would also change the expression “com- 
mercial enterprise” to “business enterprise”. With these suggested 
changes, and those necessitated by the enactment of a new section 203 
(c), the TAA alternative proposal would read as follows (matter to 
be deleted in black brackets; new matter in italic) : 


Sec. 203 (c). Except as provided in section 202 (c), section 203 (b), in the 
exception in section 208 (a) (14), and in the second proviso of section 206 (a) 
(1), no person shall engage in any for-hire transportation business by motor ve- 
hicle, in interstate or foreign commerce, on any public highway or within any 
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reservation under the exclusive jurisdiction of the United States, unless there is 
in force with respect to such person a certificate or a permit issued by the Com- 
mission authorizing such transportation, nor shall any person in any other [com- 
mercial] business enterprise transport property by motor vehicle in interstate 
or foreign commerce unless such transportation is solely within the scope and in 
furtherance of a primary business enterprise [other than transportation] of such 
person: Provided, however, That such primary business enterprise may not be 
the business of transportation, nor the purchase, transportation, and sale of 
property for the purpose of fostering a highway transportation business. 

We believe that enactment of H. R. 5825 or, in the alternative, the 
TAA proposal, changed as I have indicated, would be of substantial 
aid in correcting the abuses which have arisen in the name of private 
carriage and in carrying out the national transportation policy de- 
clared by Congress. It is not intended that the proposal should in 
any way interfere with legitimate private carriage. 

it has been contended that the matter is merely one of enforcement. 
This may be true insofar as extreme cases are concerned. However, 
difficulties arise in the area in which the transaction closely resembles 
that of a legitimate buy-and-sell operation. In resorting to this type 
of subterfuge, the illegal operator attempts to conform to a pattern 
which has been most troublesome from an enforcement standpoint. 

“Primary business” means different things to different people. 
Therefore, the ‘ ‘primary business” test, standing alone, is not adequate. 
For this reason, and since it would be impracticable, if not impossible, 
to give statutory expression to all of the various factual situations 
and shades thereof which would constitute a subterfuge, the Commis- 
sion feels that enactment of clarifying legislation, augmented by 
legislative history, would reflect the congressional intent and thereby 
alleviate this difficult situation. 

The enactment into law of a principle laid down by the Supreme 
Court is certainly not without precedent. For example, as recently 
as 1956, the Congress enacted into law subsection (e) of section 204 of 
the Interstate Commerce Act, after the Supreme Court in American 
Trucking Associations, Inc. United States (344 U. S. 298) had 
already held that the eee snee had the author ity granted with 
respect to the leasing of vehicles. I might also mention . that in Ann 

Arbor R. Co. v. United States (281 U.S. 658), the Supreme Court, in 
discussing the Commission’s interpretation of the Hoch-Smith reso- 
lution, stated as follows: 


* * * Tf [the words] mean no more than that the depressed condition of the 
industry is to be given such consideration as may be reasonable considering the 
nature and cost of the transportation service and the need for maintaining an 
adequate transportation system, they work no change in the ewisting law. 
[Italic added. ] 

In other words, the Hoch-Smith resolution was merely declaratory 
of existing law. 

The very fact that difficulties have arisen in applying the law to 
the various factual situations involving illegal for- hire carriage has 
the undesirable effect of encouraging violations. It seems clear, 
therefore, that specific legislation Toaftig with this problem, backed 
by legislative history, would be a deter rent to violations and would 
provide us with statutory support in enforcement proceedings before 
the courts. 

I wish to thank the subcommittee for this opportunity to appear 
and testify. If there are any questions you wish to ask, I shall be 
glad to try to answer them. 
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The CuarrMan. We thank you very much for your statement and 
the discussion which you have given to the committee justifying the 
position of the Commission on this proposal. 

I wonder, though, why you include the term “foreign.” What au- 
thority or jurisdiction do you have with respect to private carriers in 
foreign commerce / 

Mr. Freas. “The act in its entirety, as to these phases of it, goes to 
transportation of property in interstate and foreign commerce. The 
transportation we are trying to reach here is that which we believe 
was intended to be embraced in that act, but which is moving without 
regulation by reason of this device. So all we are trying to do is to 
deal with any transportation that would be within the act were it not 
for this buy-and-sell device. 

The Cuarrman. Would you have in mind transportation, say, in 
Mexico and Canada ? 

Mr. Freas. No. We have in mind the transportation of commod- 
ities moving from a point in the United States to a point in a foreign 
country only to the extent that it is now subject to regulation under 
the general provisions of the act. 

The Cuairman. Mr. Flynt, do you have a question ? 

Mr. Frynv. I think not, Mr. Chairman. 

The Cuarrman. Mr. Younger. 

Mr. Youncer. No questions. 

The Cuatrman. Again let me thank you very much on behalf of 
the committee for your appearance here this morning in connection 
with the hearings on this bill. 

As the committee proceeds with the hearings, we may want you to 
come back to answer some questions and assist us as we go along. 

Mr. Freas. We appreciate the opportunity, and we will be at your 
eall. 

The Cuarrman. Thank you very much. 

The committee will adjourn until 10 o’clock in the morning, when 
we will resume hearings on this same bill, H. R 5825 

(Whereupon, at 11:40 a m., the committee adjourned until 10 a. m., 
Tuesday, April 29, 1958.) 
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TUESDAY, APRIL 29, 1958 


Hovset or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
CoMMUNICATIONS OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10 a. m., in room 
1333, New House Office Building, Hon. Oren Harris (chairman) 
presiding. 

The CHatrman. The committee meets this morning to consider 
further H. R. 5825 which is one of the proposals of the Interstate 
Commerce Commission to amend part II of the Interstate Commerce 
Act with reference to the regulation of certain forms of for-hire 
motor car rier transportation. 

In resuming the hearings this morning on this problem we have 
the legislative recommendation No. 4 of the Commission as set out in 
its 70th annual report, the proposal to amend the act so as to make 
clear that all for-hire motor carrier transportation, other than that 
specifically exempted, would be subject to economic regulation. 

A copy of the bill and the reports have already been included in 
the record and, therefore, made a part of it. 

Chairman Freas of the Interstate Commerce Commission testified 
yesterday regarding the position of the Commission on this, and 
explained what he thought was going to be a compromise proposal 
of the Transportation Association of America. 

Is Mr. Freas here this morning, or anyone for him? 

Mr. Date W. Harorn (legislative attorney, ICC). I am Dale W. 
Hardin. I am a legislative attorney with the Commission. 

Chairman Freas could not be here ‘this morning. I am here in the 
capacity as an observer. If there is anything the committee wishes I 
will be glad to furnish it. 

The Cuarrman. We are favored this morning with the presence of 
Dr. George P. Baker, president of the Transportation Association of 
America. Actually he is referred to here as having an address at 1000 
Connecticut Avenue, Washington, D. C., but I know, as a matter of 
fact, he is with Harvard Graduate School of Business Administration. 

Dr. Baker, we are glad to welcome you back to the committee. 
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STATEMENT OF GEORGE P. BAKER, PRESIDENT, ACCOMPANIED 
BY FRANK A. SMITH, TRANSPORTATION ECONOMIST, TRANS- 
PORTATION ASSOCIATION OF AMERICA, WASHINGTON, D. C. 


Mr. Baker. Thank you, Mr. Chairman. 

May I have Frank Smith here as an economist with me? 

The Cuarrman. Yes; you might further identify Mr. Smith. 

Mr. Baker. He is an economist for the Transportation Associa- 
tion. 

The Cuarrman. With the same address as your office here in Wash- 
ington ? 

Mr. Baker. That is correct. 

My name is George P. Baker. I am professor of transportation 
at the Harvard Graduate School of Business Administration, Bos- 
ton, Mass. I am appearing today as president of the Transportation 
Association of America, with general offices in Chicago, Il., and local 
offices at 1000 Connecticut Avenue. 

TAA, for the record, is a national transportation policy organiza- 
tion made up of all types of users and investors, as well as carriers 
of all modes who, through cooperative effort, seek the establishment 
and maintenance of national policies to assure the strongest possible 
transportation system under private ownership and operation. 

The ICC-sponsored bill H. R. 5825 now under consideration by 
vour subcommittee is designed to make clear that for-hire transpor- 
tation services performed ‘by private carriers through use of the so- 

called buy-and-sell technique are subject to economic regulation by the 
ees m. The true private carrier, according to the Commission, 
would still be subject only to its hours of service and safety regula- 
tions. 

This problem of what we call illegal for-hire carriage is one that 
has had serious study within the national cooperative project of TAA. 
A background statement of action taken within the association is at- 
tached. After careful consideration of views of the eight permanent 
policy-formulating panels in the project and of a noncarrier policy 
committee, the association’s board of directors approved a policy pro- 
posal on this subject, which may be summarized as follows: 

Subterfuges to avoid regulation, under the guise of private carriage, should be 
outlawed, without disturbing the freedom from regulation given to legitimate 
private carriers by the Brooks case. 

Five of the association’s panels—user, investor, freight forwarder, 
highway and rail—supported this recommendation. Members of the 
user panel supported it by a ratio of roughly 2 to 1. Two members of 
the highway panel opposed it. The other three panels—air, pipe- 
line, and water—said they would have no objection to it. 

Based on the above policy position, TAA supports the objective of 
H. R. 5825. 

Since the introduction of this bill, and particularly during the last 
few months, the ICC has started a rather comprehensive legal cam- 
paign to try to stop these un: authorized for-hire trans ‘port oper: itions 
through its current enforcement powers. We commend it for this re- 
newed effort to solve or ease this serious problem, and hope that the 
Commission does everything possible within its present statutory au- 
thority and within the shortest possible time to stop these practices 
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which are causing an undesirable diversion of traflic from our regu- 
Jated carriers. 

I understand that yesterday Chairman Freas of the ICC testified 
that the Commission still feels that it needs clarifying legislative lan- 
guage to deal properly with this problem. Our association therefore 
favors an appropriate change in the act. However, instead of amend- 
ing the present definition of a private carrier in section 203 (a) (17) of 
the Interstate Commerce Act, as proposed in H. R. 5825, we suggest 
that the following italicized clause be added, as shown below, at the 
end of section 203 (c), which was signed into law last year as part 
of Public Law 85-163. 


Sec. 203 (c). Except as provided in section 202 (c), section 203 (b), in the 
exception in section 208 (a) (14), and in the second proviso in section 206 (a) 
(1), no person shall engage in any for-hire transportation business by motor 
vehicle, in interstate or foreign commerce, on any public highway or within any 
reservation under the exclusive jurisdiction of the United States, unless there 
is in force with respect to such person a certificate or a permit issued by the 
Commission authorizing such transportation, nor shall any person in any other 
commercial enterprise transport property by motor vehicle in interstate or for- 
eign commerce unless such transportation is solely within the scope and in fur- 
therance of a primary business enterprise (other than transportation) of such 
person. 

This added clause is designed to make clear that carriers who en- 
gage in for-hire motor transportation in interstate or foreign com- 
merce must have a certificate or permit issued by the ICC, or be specifi- 
cally authorized by the act to perform such service exempt from the 
Commission’s economic regulations. It would not affect ee 
of private carriers who provide transportation service, even if 
charge is made, as an integral part of their primary business Patt 

The approach used in drafting the above legislative language was to 
outlaw in clear, concise terms all subterfuges ‘that may be | adopted for 
the purpose of engaging in unauthorized “for-hire transportation, in- 
cluding buy and sell. At the same time, the proposal had to be con- 
sistent with the association’s ground rule that— 
there should be no legislative restriction against private carriers (the user per- 
forming transportation of his own goods for his own account) except for 
safety purposes. 

The TAA board, when approving this legislative language, agreed 
that it accomplished the above objec tives. 

The controversy that exists on this particular subject is caused by dis- 
agreement on the need for legislation. Major private carrier interests 
oppose any statutory changes. However, they say that these illegal 
for-hire practices should be stopped. They contend that the ICC 
now has sufficient authority to solve the problem through a stepped- 
up enforcement program which, as pointed out above, is now under- 
way. They also fear that the future status of true private carriers 
may be changed if new legislation upsets the primary business test of 
the Brooks case, which is now used by the courts to determine the 
legality of transport operations by private carriers. 

For the information of the subcommittee, this case (Brooks Trans- 
portation Co. v. United States, 340 U.S. 925), firmly established that 
the controlling factor in determining whether a carrier is engaging in 
for-hire eheepnet ition subject to economic regulation is the primary 
business test, , whether the primary business of the carrier is trans- 
portation or some other business activity to which transportation is 
merely incidental. This case also established that the test of whether 
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compensation may be received for transportation in delivering his 
products or in transporting products he has purchased for his own 
use was not the controlling issue affecting his status as a private 
carrier. 

TAA, in an attempt to satisfy the stated need of the ICC and to do so 
without danger to legitimate private carrier interests, drafted the 
above legislative language. We believe that if the Commission feels 
legislation i is necessary—and they have now so testified—our proposal 
should be supported by this subcommittee. 

If the subcommittee decides to act favorably on this proposal, we 
should like to suggest, in order to prevent any possible misinterpreta- 
tion of the intent of the proposed amendment, that it include in its 
report a clear, concise statement to the effect that this legislation is 
not to be taken in any way as a means of tampering with the findings 
in the Brooks case and, in fact, represents, in effect, the writing into 
the statutes of the primary business test that was adopted in this 
case, 

Thank you Mr. Chairman. 

The Cuarrman. Dr. Baker, I notice you have an additional three- 
page attachment to your statement. 

Mr. Baker. This is pretty much the history of how this position was 
reached, and I don’t think I need to bother you with it, but IT would 
hope it would be in the record. 

The Cuatrman. It will be included in the record. 

(The statement referred to follows :) 


ILLEGAL FoR-HIRE CARRIAGE 
NATURE OF THE SUBJECT 


In 1935 with the passage of the Motor Carrier Act, later incorporated into the 
Interstate Commerce Act, transportation by motor vehicle became subject to 
regulation. The act defined common, contract and private motor carriers and 
spelled out certain exemptions from regulation in the first two groups. It de- 
fined a private motor carrier, now in section 203 (a) (17), as any person not 
included in the definitions of a common or contract carrier, who transports prop- 
erty by motor vehicle of which he is the owner, lessee or bailee, when such trans- 
portation is for the purpose of sale, lease, rent, or bailment, or in furtherance of 
any commercial, enterprise. Such private carriers were subject to safety regula- 
tion only. 

Since 1935 there have been brought in issue many borderline cases which have 
required the Interstate Commerce Commission and courts to distinguish between 
private and for-hire motor carriage and to determine into which status the 
carrier in question in a particular case would fall. In determining whether an 
applicant is, in fact, a private carrier the controlling factor has become estab- 
lished as the “primary business” of the operator in each instance. The test of 
whether compensation may be received for transportation in delivering his 
products or in transporting products he has purchased for his own use, has not 
been held to be the controlling issue affecting his status as a private carrier. 

Since 1953, the ICC has called attention to the growth of several ty ‘pes of 
pseudo private carriage which it claims are subterfuges for engaging in for- 
hire transportation without proper authority. These have fallen into several 
‘ategories : So-called buy-and-sell activities of carriers who evade regulation by 
buying nonexempt articles for transport in both directions, or by combining 
transportation of exempt commodities in one direction with the buy-and-sell 
practice in the other; or on the back-haul by a private carrier delivering his 
own goods in one direction only. 

The ICC has proposed a bill to deal with this problem, and a number of 
other proposals dealing with this subject have been made by various govern- 
mental and other groups. 

To deal with various types of leasing practices which the Commission also 
considered detrimental to the stability of the industry, it has published rules 
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governing leases of vehicles, except those engaged in transporting agricultural 
commodities. These finally became effective as of April 2, 1957. They are be- 
yond the scope of this report. 


ACTION OF THE PANELS 


Following meetings of small groups of representatives from the user, highway, 
railroad, and waterway panels and consideration of proposals made by individu- 
als in the for-hire and private-carrier industry, as well as by the ICC, the pro- 
posal as set forth below was developed and submitted to the panels for review 
and opinions. 

It does not change the definition of a private carrier in section 203 (a) (17) 
but adds a new subsection—section 203 (c). Its wording is intended to conform 
to the “primary business” test. It is an attempt to aid the Commission by giving 
more specific authority to deal with the problem of pseudo private operators, 
while not interfering with the principles established by the courts. The carriage 
of agricultural products is specifically exempted from its provisions. 

“Sec. 203 (c). Except as provided in section 202 (c), section 203 (b), in the 
exception in section 203 (a) (14), and in the second proviso of section 206 (a) 
(1), no person shall engage in any transportation business for compensation, by 
motor vehicle, in interstate or foreign commerce unless there is in force with 
respect to such person a certificate or a permit issued by the Commission authoriz- 
ing such transportation, nor shall any person in any other commercial enterprise 
transport property by motor vehicle in interstate or foreign commerce unless 
such transportation is solely within the scope and in furtherance of a primary 
business enterprise (other than transportation) of such person.” 

This proposal was developed within the TAA basic ground rule that “there 
should be no legislative restriction against private carriers (the user performing 
transportation of his own goods for his own account) except for safety pur- 
poses.” 

This legislative proposal was supported by 5 (user, investor, freight forwarder, 
highway, and rail) of TAA’s 8 permanent advisory panels. The other three 
panels (air, pipeline, and water) said they would have no objection to the 
proposal. 

The user panel supported the proposal by a vote of 29 to 15. The highway 
panel, which contains representatives of common, contract, and private motor 
carriers, supported the proposal, with two private carrier representatives op- 
posing it. 

The pipeline panel, while not objecting to the proposal, requested that it be 
made clear that the parenthetical phrase “other than transportation)” near the 
end of this suggested proposal, in effect, refers to transportation by motor vehicie. 
This panel pointed out that a technical interpretation of these words as shown 
might prohibit them and possibly other types of carriers from transporting their 
own freight by motor vehicle. 


RECOMMENDATION OF THE BOARD OF DIRECTORS 


While final panel consideration of the proposal was not completed at the time, 
the Board, after stating its belief that the proposal does not violate the TAA 
ground rule against legislative restriction of true private carriage, voted at its 
April 9, 1957, meeting to adopt it as a policy position, provided there was unani- 
mous acceptance or at least no objetction from any panel. This early action was 
necessary since legislation on this subject was slated to be considered the follow- 
ing month, or between Board meetings. Since the panels all approved or did 
not object to the proposal within the next few weeks, it became policy in time 
for presentation at the May hearings before the Senate Commerce Committee. 

Subsequent to adoption of this proposal, Congress passed legislation to rede- 
fine contract motor carriage in the Interstate Commerce Act. One of the pro- 
visions of this new statute was as follows: 

“Sec. 208 (c). Except as provided in section 202 (c), section 203 (b). in the 
exception in section 203 (a) (14), and in the second proviso in section 206 (a) 
(1), no person shall engage in any for-hire transportation business by motor 
vehicle, in interstate or foreign commerce, on any public highways or within 
any reservation under the exclusive jurisdiction of the United States unless 
there is in force with respect to such person a certificate or a permit issued by 
the Commission authorizing such transportation.” , 


26566—58——_2 
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The Board, at its October 3, 1957, meeting, after noting that this new sub- 
section was almost identical to the first portion of TAA’s policy, voted to bring 
the latter into conformance with the newly adopted subsection. Thus, it deleted 
the words “in any transportation business for compensation” in favor of the new 
statutory wording “in any for-hire transportation business,” and voted to seek 
addition of the following clause at the end of section 203 (c): “nor shall any 
person in any other commercial enterprise transport property by motor vehicle 
in interstate or foreign commerce unless such transportation is solely within 
the scope and in furtherance of a primary business enterprise (other than trans- 


portation) of such person.” 

Mr. Baker. Thank you, sir. 

The CuarrmMan. Doesthat complete your statement now ? 

Mr. Baker. Yes, sir. 

The Cuatrman. Yesterday, Dr. Baker, Mr. Freas, the Chairman of 
the Interstate Commerce Commission, said that the Commission w ould 
approve your proposal as a substitute for the language included in 
the bill, provided that some further clarification is made, and he offered 
language to clarify it further. Have you had occasion to observe 
the changes proposed by Mr. Freas to the language that you proposed 
here ? 

Mr. Baker. I have that before me. 

The Crarrman. What would be your reaction to his suggestion ? 

Mr. Baxer. As I see it, he has made three suggested c changes. One 
is to use the word “business” instead of “commercial,” about half- 
way down the statement where it says “nor shall any person in any 
other.” We had “commercial enterprise transport property,” and 
he suggested “business” instead of “commercial” in order to be con- 
sistent, and that seems to me better. He would use the word “busi- 
ness” in place of the word “commercial.” 

The Cuatrman. In other words, he would say “nor shall any per- 
son in any other business enterprise”; is that right? 

Mr. Baker. Yes. Actually, we have used the word “business enter- 
prise” just below there, and he is quite right in thinking that we might 
as well be consistent. 

Secondly, where we have, in the parentheses in the statement “(other 
than transportation ),” he has: 

Provided, however, that such primary business enterprise shall not be the busi- 
ness of transportation. 

It seems to me that that spells it out a little better probably. I can 
see no objection to that. 

The Cu. AIRMAN. In other words, he strikes out “other than trans- 
portation” in parentheses. 

Mr. Baxer. Yes, and then adds: 

Provided, however, That such primary business enterprise shall not be the 
business of transportation. 

Mr. Chairman, I am no lawyer, and lawyers have often found dif- 
ficulties in things that, as a layman, I don’t see, but this seems to spell 
it out a little more carefully. 

The third change from ours is the final phrase: 


nor the purchase, transportation, and sale of property for the purpose of fostering 
a highway transportation business. 

The three groups in our association most vitally interested in this 
were the users, the railroad people, and the highway transport people. 
I would not want to say whether this would in some way or other 
complicate the statement that our people agreed on as far as those 
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last words are concerned. I would hope that you would ask anyone 
here for the highway carriers or the railroad carriers. I just can’t 
answer for the users because my experience leads me to conclude that 
often people find difficulties in these things that I don’t see. So I 
think I would have to stick with our statement as far as my own 
authority goes, and hope that you would ask any other witnesses 
here as to whether they feel this would complicate it. 

The main worry, of course, on the part of users, is that something 
that you might do here would reopen the long battle of what is a 
private carrier, and that we don’t want any more than anyone else. 

The CuatrMan. Does your group who worked out this language 
feel that this language would clarify the present situation ? 

Mr. Baxer. I do not know about the final phrase, Mr. Chairman, be- 
cause I only got this this morning at 8 o’clock. So I frankly don’t 
know. 

The Cuarrman. I am talking about the language that you agreed 
on and that you recommended. 

Mr. Baxer. Our own recommendation, they feel, would handle it 
without the additional wording. 

The Cuarrman. That would be adequate to clear up the present 
situation whereby there is a continuous inroad of private carriers into 
the common carrier field ? 

Mr. Baker. That is our position; yes, sir. 

The Crarrman. And that is the purpose and intention of your pro- 
posal ? 

Mr. Baker. That is correct. 

The CuarrMan. Thank you very much. 

Mr. Wolverton ? 

Mr. Worverron. Dr. Baker, personally I have been familiar with 
the formation of the Transportation Association of America from the 
very beginning. When it started I was greatly impressed with it al- 
though I felt at the time it was a very ambitious program and cer- 
tainly a new approach, and that, while it had its difficulties, if it could 
be accomplished it would be of immeasurable benefit through the 
years. The association has carried on and endeavored to carry out 
the original intent. 

[ think it might be helpful not only for those members of the com- 
mittee who may not be as familiar with the organization as I happen 
to be, and maybe some of the other members who have served on the 
committee a number of years, if you would make plain to them as 
well as to those who will be interested in the record, in as brief a 
manner as possible, just what the basic organization of the Trans- 
portation Association of America is That is, how it was formed, 
what it covers, and the plan by which it brings in the viewpoints of the 
different transportation facilities, so tliat when you arrive at a con- 
clusion such as you have arrived at herein your statement it will 
be understood how broad the viewpoint is that is expressed in that 
recommendation that you make. 

Do I make myself plain ? 

Mr. Baker. Yes, sir. 

I have just this question: Would it be vour suggestion that we send 
this material to each member of the committee ? 

Mr. Wotverton. I would prefer that it be made a part of the 
record. 
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Mr. Baxer. All right, we could submit that as part of the record, or 
I could state it right now. 

I wasn’t sure whether you thought I should do this for each mem- 
ber of the committee or make it a part of the record by sending up 
additional information, or just whether you wanted me to ad lib. 

Mr. Wotverton. If you will just summarize it briefly I would like 
you to do so now. Of course, you have the privilege of revising 
and extending your remarks to the same extent, I would assume, that 
the average Member of Congress has who takes advantage of that 
opportunity. 

Mr. Baxer. Thank you,sir. I will doit right now. 

The purpose of the association is to do whatever it can to preserve 
& private enterprise transportation system in this country. 

It was felt that in an area such as transportation, which is a closely 
regulated area, this requires keeping the laws up to date with the 
changing times and the history seems to indicate where you have these 
particular interest groups vitally interested—users and investors and 
different forms of carriers—in this problem it is extremely difficult 
to get legislation to keep laws up to date unless you work out among 
these different interest groups some common position, because so often 
the groups who oppose are able to stop legislation and the groups 
who are for it have great difficulty in getting it. 

The purpose of this organization is to have a forum where these 
different interest groups can try to express their opinions, learn 
what the other views are, and then try to work out some common 
position. The mechanism we do this thr ough is what we call our coop- 
erative project. We have a panel or committee structure. We have 
a user panel made up of beaten of users of transportation who act 
as individuals. We have an investor panel, and then we have panels 
for the six forms of transportation that you know, including freight 
forwarders. 

These controversial proposals we throw at these committees. They 
take their positions. If these positions differ, as they usually do, 
we then have joint meetings of representatives, and we simply try 
to work out some compromise which will still be a constructive one. 
After that, these reports go to the board of directors. The board of 
directors takes a position, and then_we endeavor to coordinate the 
efforts of these interest groups in Washington during the period 
that they try to get that put into legislation. 

In addition, we have one other activity, which is general public 
education on transportation problems. We do this through meetings 
around the country and through a certain amount of literature. 

That is the purpose of the association. 

Mr. Wotverton. I think you have explained it in a few words 
very well. 

There was one feature of it that appealed to me greatly at the 
time the organization was formed, and that was a rec ognition of 
the fact that so frequently there are different viewpoints in different 
sections of the country. You did make an effort in this organization, 
as I remember it, to have this panel discussion broad enough that it 
would be considered in the different sections of the country to the end 
that there might finally be worked out a final recommendation that 
would be attainable in the different sections of the country. Is that 
true? 
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Mr. Baker. Yes. Originally this was done when they first set up 
this project. After about 4 years of struggle, the association came 
up with a large number of recommendations out of this project. Be- 
fore the board took positions on about 28 or so positions, they had 
meetings all around the country, and these were discussed. 

We try to do a certain amount of that now by having regional 
meetings at which all these opposing groups get together ‘and differ 
with each other. We try to do it by getting on the panels from these 
different groups as broad a geogr aphical distribution as we can get. 
Then we query the membership, : which is spread all over the country, 
whenever a proposal comes up in the project. This is to try to get the 
members’ views in the same way. 

Mr. Wotverron. I was further impressed with the organization in 
its early days—I say early days for the reason that I have perhaps 
not kept in as close contact with it in the latter years as formerly— 
with the fact that you had a very high class of individuals who were 
interested in being members of the panels in the different parts of the 
country. Have you been able to keep up that fine representation of 
outstanding men identified with the different forms of transportation 
as well as the legal fraternity ? 

Mr. Baker. I would probably be considered a biased witness on that, 
ir, but I know we have. 

Mr. Wotverron. It is pleasing to hear it from you even though you 
speak as modestly as you do : about your associ: ition. 

I can fully appreciate the struggle that you speak of in the early 
days. It seemed to me a herculean task that was undertaken by Mr. 
Conn when he started the organization, and I think great tr ibute is to 
be paid to him, first in conceiving the idea and then the tireless energy 
that he put into the formation of the organization. It was one of the 
most difficult undertakings I think that has come to my attention since 
I have been in Congress and a member of this committee, because it 
sought to bring together all of those who had, you might say, divergent 
interests in the transportation field, and certainly it was an objective 
that was necessary if we were to have the best type of legislation and 
the most helpful to our transportation system. 

I have only 1 or 2 questions based upon the statement that you have 
made. For instance, in speaking of the major private carrier interests 
you say that they oppose any statutory changes: 

They contend that the ICC now has sufficient authority to solve the problem 
through a stepped-up enforcement program, which, as pointed out above, is now 
underway. 

May I ask whether that divergent opinion of major private carrier 
interests is based upon construction by courts of the present statute ? 
Is it court-made law that we run into occasionally ? 

What is the reason of it? Is it based on any cases? 

Mr. Baker. I think, Mr. Wolverton, it is just a matter of sincere 
difference of opinion between very able people. I think that the groups 
who oppose any change here feel that the Commission, working under 
the Supreme Court case, should be able to stop these kinds of practices. 
With the court decisions that there have been made, the Commission 
feels—and I can be corrected by the Commission’s representative— 
that, even though in theory maybe this should be so, in practice they 
find they cannot do it and therefore need a change in the law and the 
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legislative history that goes with it in order to get more favorable de- 
cisions, particularly in the lower courts. 

Mr. Wotvertron. Has the ICC at any time made a recommendation 
for a change of the kind that is mentioned in the recommendation of 
your organization ? 

Mr. Baker. Yes, sir. The bill that has been discussed that the ICC 
proposed involved a change in that part of the act which defines 
private carriage. As we struggled with this, it was felt that if you did 
try to make a change in the actual section of the act which defined 
private carriers there might be danger of opening up the long 20-year 
court history that led to the Brooks case, and that this was, therefore, 
not wise todo. We tried to do it then by amending a separate part of 
the act and by not touching that particular section. 

Mr. Wotvertron. Were the difficulties that the ICC had in mind in 
recommending a change resulting from any procedural changes or 
interpretative changes in decisions that they had made which had been 
the subject of court proceedings ? 

Mr. Baker. Yes. 

I think that Chairman Freas’ testimony covers this better than 
anything I can say, but I gather that they simply feel that they need 
the help of a legislative change in getting adequate court decisions to 
stop this practice, and they feel that their record in the courts shows 
that they will continue to have great difficulty in stopping this practice 
without a change in the law. 

I gather, though they will speak better for themselves later that the 
private carrier groups feel that this is the fault of the Commission, 
not the legal setup. 

Mr. Worverron. If I understand the situation as expresed by you, 
there is a different approach by the ICC than the way you have ap- 
proached it in this particular amendment. 

Mr. Baxer. No, I don’t think so, sir. This simply would give 
the ICC greater strength in doing in the courts what they are now 
trying to do; namely, stop this practice. 

Mr. Wotverton. When I spoke of a different approach I had in 
mind your statement that some have suggested that the change should 
come in the definition of private carrier. 

Mr. Baker. Yes, sir. 

Mr. Wotverton. Whereas this deals with another section of the act. 

Does the ICC present their views along the same lines as yours, or 
is it in connection with private carriers ? 

Mr. Baxer. The ICC has suggested originally a change in that 
part of the act that defines private carriage. But they are now 
willing to go along and support our suggestion, which would be a 
change in 203 (c) but with an addition that they would like there. | 

Mr. Wotverton. The objective of your organization and the ICC is 
identical. 

Mr. Baxker. Yes, sir. 

Mr. Wotverton. It is only a question of decisions as to the best 
manner of approach ? 

Mr. Baxer. That is correct, sir. 

Mr. Worverron. That is all, Mr. Chairman. 

Mr. Frynt (presiding). Mr. Friedel ? 

Mr. Frrepev. No questions. 

Mr. Fuynt. Mr. O’Hara? 

Mr. O’Hara. No questions. 








PRIVATE CARRIER OF PROPERTY BY MOTOR VEHICLE 19 


Mr. Fiynr. Mr. Springer ? 

Mr. Springer. No questions. 

Mr. Fiynr. Mr. Younger? 

Mr. Youneer. Do I understand, Mr. Baker, this bill H. R. 5825, to 
amend section 203 (a) is not the recommendation of your group ? 

Mr. Baxer. No, sir. 

Mr. Younger. In other words, it has to be a new bill ? 

Mr. Baker. I would think so. 

Mr. Younerr. Is there a bill introduced that carries this out, Mr. 
Chairman ? 

Mr. Fiynvr. There is none. 

Mr. Younger. So we have no bill before us carrying out your sug- 
gestion. 

Mr. Baker. Not that I know of, sir. 

Mr. Fiynvt. However, it is embodied in the language contained on 
page 3 of your statement. 

Mr. Baker. Yes, sir, and in Commissioner Freas’ statement of yes- 
terday, up to the point that he has his underlined addition. 

Mr. Youncer. I am interested in the fact that you say you would 
like to preserve the record and the court history of the Brooks case, 
and so you attempt another section. What assurance do you have 
that tampering with the act in any way will not bring on a group 
of new suits ¢ 

Mr. Baxer. I suppose you never touch an act without that possi- 
bility, but it looked to us as if, under our proposal, this was an absolute 
minimum danger and that there wasn’t any logical reason at all that 
there should be any danger. You leave that section of the definition 
of what is a private carrier as it is, with the Brooks case back of it, 
and you try to stop this in a different part of the act. 

Mr. Youncer. The test is the primary business of the carrier ? 

Mr. Baker. That is the Brooks case; yes, sir. 

Mr. Youncrer. Which, of course, is subject to interpretation all 
the time. 

Mr. Baker. Yes. It is now, of course, and it would continue to be 

Mr. Youncer. I have difficulty in seeing how you are going to get 
a different result from this, not being a lawyer. But what you are 
trying to do is to have a carrier not take both horns of the dilemma. 
They either have to be a private carrier or carry for hire. 

Mr. Baxer. I think what we are trying to do, sir, is to stop a par- 
ticular practice that some private carriers, some for-hire carriers, 
exempt and otherwise, may be carrying on, which is another kind of 
carriage, this buy-and-sell, under the guise of private carriage. We 
are trying to stop it. 

Chairman Freas has commented in his testimony why he thinks the 
addition of such language to the act would make it easier for them, 
and I would rather stand on that because I am not a lawyer. 

Apparently the Commission feels that in the real world that they 
live in this would make it easier for them. 

Mr. Youncer. That is all, Mr. Chairman. 

Mr. Fiynr. Thank you, Mr. Baker. 

Let me add to what my other colleagues have said and make the 
observation that if the objective which you set out can be accomplished 
without opening the door to a chain reaction of new litigation, which 
might conceivably take from 12 to 15 years before the question 
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finally is resolved, you would indeed have accomplished a noteworthy 
purpose in assisting this committee to draft legislation. 

Thank you again for your appearance before the committee. 

Mr. Baker. Thank you. 

Mr. Fiynt. Mr. David I. Mackie. 

Mr. Mackie, we welcome you before this committee. 

For the record, will you identify yourself with your name, ad- 
dress, and the title under which you appear today. 


STATEMENT OF DAVID I. MACKIE, CHAIRMAN, EASTERN RAIL- 
ROAD PRESIDENTS CONFERENCE, REPRESENTING ASSOCIATION 
OF AMERICAN RAILROADS 


Mr. Mackir. Thank you. 

Mr. Chairman and members of the committee, my name is David I. 
Mackie. I am chairman, Eastern Railroad Presidents Conference, 
having an office at New York, N. Y. 

I appear on behalf of the Association of American Railroads in 
support of the ultimate objectives of H. R. 5825 with which we agree. 

H. R. 5825 would amend the definition of “private carrier of prop- 
erty by motor vehicle” as contained in section 203 (a) (17) of the In- 
terstate Commerce Act. 

The act imposes economic regulation on common carriers and con- 
tract carriers. The railroads, all of which are common carriers, are 
subjected to economic regulation by part I of the act, the common and 
contract motor carriers by part I], and the common and contract 
water carriers by part II[. Private carriers by motor vehicles are 
free of economic regulation. They are subject only to the safety 
requirements prescribed by the Commission. 

While all for-hire carriers are subject to the 3 percent Federal 
excise tax on the movement of property and the 10 percent Federal 
excise tax on the movement of persons, private carriers are exempt 
from these taxes. 

Thus, two incentives—freedom from economic regulation and ex- 
emption from Federal transportation excise taxes—have caused many 
persons to seek to bring their operations within the definition of pri- 
vate carriage. 

Private carriage has for these reasons among others, grown enor- 
mously in recent years. To the extent that growth has occurred in 
bona fide private carriage—the transportation by a concern of its own 
materials, supplies, and “products i in its own vehicles—no one can prop- 
erly complain. But much of this growth is not bona fide private car- 
riage. It is pseudo-private carriage, so called buy-and-sell and back- 
hauling. Under the buy-and-sell method of operation, bills of sale 
and invoices are used to make it appear that the commodities trans- 
ported are those of the vehicle owner or operator. 

The back-haul method of operation is engaged in by concerns which 
deliver in trucks they own or lease articles ‘which they manufacture or 
sell, and also by exempt agricultural products haulers on the return 
movement of their trucks. In order to avoid a return empty move- 
ment, both types of back-haulers purchase merchandise at or near their 
point of delivery for transportation back to a point in the neighbor- 
hood of their own terminal, for sale to some purchaser. That back- 
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haul transportation is performed only to obtain revenue from an 
otherwise empty return movement of the truck. 

Both types of pseudoprivate carriage—buy-and-sell and back-haul- 
ing—undermine the strength of for-hire carriers. In so doing they 
injure the public which is largely dependent upon for-hire carriage 
for its transportation requirements. 

The need of taking some steps to curb pseudoprivate carriage in 
the interest of preventing further erosion of traffic from the for-hire 
regulated carriers has long been recognized. 

Senate Report No. 1039, 82d Congress, Ist. session, 1951, Progress 
Report of the Senate Committee on Interstate and Foreign Com- 
merce, by its Domestic Land and Water Transportation Subcom- 
mittee, pursuant to Senate Resolution 50, 8ist Congress, at pages 20 
and 21, noted the problem in these words: 


However, the record is clear that private carriers have engaged and are in- 
creasingly engaging in direct competition with regulated carriers. Their free- 
dom from published tariffs and accounting to the Commission, together with 
the fact that the private carrier looks on return loads as purely extra compen- 
sation, has led to serious rate cutting. The effect on common carriers, particu- 
larly common motor carriers, is extremely damaging. 

* * * Primarily, Congress must insure that private carriers which invade the 
fields of contract or common carriers be regulated in strict accordance with the 
true nature of their operations. 


The Interstate Commerce Commission in its 67th annual report, 
1953, called the attention of the Congress to the encroachment on 
public transportation of buy-and-sell activities, saying : 


A large amount of freight which would otherwise move by rail or authorized 
motor carriers is now being transported by motortruck over long distances under 
the “buy and sell” arrangements. The Commission has received informal com- 
plaints from shippers and authorized carriers concerning such transportation 
of canned goods from the South to the Midwest and the west coast and from the 
North to Florida; transportation of meat and meat products from the Midwest 
to all parts of the country; of fertilizer from Massachusetts to Maine; of various 
manufactured products from Denver to Cleveland, New York to Detroit, and 
between numerous other producing and consuming points. Investigations of 
such complaints rarely produce evidence that would establish in a formal pro- 
ceeding before the Commission or the courts that the present provisions of the 
Interstate Commerce Act are being violated. 

* * * In instances where this so-called private carriage is a subterfuge for 
engaging in public transportation, it constitutes a growing menace to shippers 
and to carriers alike. It is injurious to sound public transportation. It pro- 
motes discrimination between shippers and threatens existing rate structures. 
It was to curb such practices that part II of the Interstate Commerce Act 
enacted. 


The Commission the following year, 1954, reiterated to the Con- 
gress its concern with this problem, saying in its 68th annual report: 


“We again call this acute problem to the attention of Congress and shali 
welcome an opportunity to explain its implications more fully and to indicate 
wherein legislative changes are needed to eliminate practices which we regard 
as unlawful under the act. 


Again in its 1955 annual report the Commission said : 


Because of the lack of effective legislation and adequate means of enforcing 
present statutes, practices of persons who operate unlawfully in for-hire service, 
such as the buy-and-sell operations discussed in our last report and mentioned 
later herein, add further to the difficulties of regulated carriers. 

* * * The buy-and-sell method of operation also continues to be trouble- 
some, as noted hereinafter. We cannot effectively cope with this problem with- 
out some changes in the act and a field staff of sufficient size to investigate the 
many complaints of the types now being filed with us. 
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In its 70th annual report, 1956, the Commission said: 


There is a large area of motor transportation which, although cloaked with 
the form of private transportation, is not, in our opinion, private carriage as 
defined by the courts in the Lenoir Chair case (Brooks Transportation Co. v. 
United States, 340 U. S. 925). 

The principal business of persons engaged in this type of activity is, in fact, 
transportation, and the movement or carriage of property performed by them 
is not in furtherance of any primary or bona fide business enterprise other than 
transportation. Because the act defines common carriage and contract carriage 
specifically, the courts tend to construe these definitions strictly. This has left 
an area in which persons are engaging in the business of moving goods but which 
is regarded not subject to regulation as common or contract carriage. This situ- 
ation does not give to the public the protection which it should receive and creates 
unstable conditions in the transportation industry because unauthorized for-hire 
transportation is fostered through various devices. We therefore recommend 
that Congress amend the act as appropriate. 


In its 7ist annual report, fiscal year ended June 30, 1957, the Com- 
mission said: 


One of the problems of most serious concern to the Commission in its admin- 
istration of part II of the act is the growing practice of persons engaging in the 
for-hire motor transportation business under the guise of private carriage for 
the purpose of evading the economic regulation to which common and contract 
carriers are subject. 

The subterfuge most commonly used in this connection is the buy-and-sell 
method of operation whereby bills of sale, invoices, et cetera, are issued to make 
it appear that the commodities being transported are those of the vehicle owner. 
This practice does not, in our opinion, constitute private carriage as defined in 
the Lenoir Chair case (Brooks Transportation Co. v. United States, 340 U. 8. 
925). It is, on the other hand, a growing menace to shippers and carriers 
alike. It is injurious to sound public transportation, promotes discrimination 
between shippers, and threatens existing rate structures. 

Legislation amending the private-carrier definition was introduced in both 
Houses, at our request, during the last session of Congress to enable us to cope 
with this problem more effectively. However, we believe that the necessary objec- 
tive of our recommendation can be accomplished just as readily by enactment, in 
substance, of the substitute proposal suggested by the Transportation Association 
of America which would write into law the primary business test applied in the 
Lenoir Chair case. 

Enactment of either of these proposals would be of substantial aid in correcting 
the abuses which have arisen in the name of private carriage. Neither proposal 
is intended to interfere in any way with legitimate private carriage. 

In its report dated April 1955, the Presidential Advisory Committee 
on Transport Policy and Organization recognized the problem created 
by the growth of pseudoprivate carriage and recommended that the 
Congress enact a new definition of “private carrier by motor vehicle.” 

In appendix H. R. 6141 attached to letter dated December 22, 1955, 
addressed to the Honorable J. Percy Priest, chairman, Committee on 
Interstate and Foreign Commerce, House of Representatives, by J. M. 
Johnson, Acting Chairman, Interstate Commerce Commission, which 
contained the Commission’s comments on H. R. 6141—84th Congress, 
1st session—a bill designed to implement the recommendations of the 
President’s Cabinet Committee, the Commission dealt with the prob- 
lems involved in unauthorized transportation by persons claiming to 
be private carriers, and suggested language for statutory amendments 
which it deemed appropriate. 

In November 1955, the Commission called the attention of the Senate 
Small Business Committee to the problems emanating from the “un- 
lawful engaging in for-hire operations under the guise of private car- 
riage,” pointing out that “such deceptions are not easily discovered 
and prevented.” 
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Last year Commissioner Clarke, Chairman of the Interstate Com- 
merce Commission, in testimony presented to a subcommittee of the 
Senate Committee on Interstate and Foreign Commerce on S. 1677, 
the companion bill to H. R. 5825, gave the following illustrations of 
pseudoprivate carriage: 

Mr. CLARKE. One packinghouse in the Midwest, we found was transporting its 
own meat products in its own trucks, to New York City, as it had a perfect right 
to do. It would then buy truckloads of sugar which it would return to its point 
of origin with prearranged sales of that commodity. 

The sugar would be sold at the actual cost plus an amount added for the 
transportation. In that particular case, the regular transportation rate was 
$1.05 per hundred pounds. This particular party merely added 55 cents for the 
transportation service, thereby destroying the rate structure. Another instance 
involved a dealer in pinto beans who would deliver truckloads of pinto beans to 
a particular place, and then buy from a chemical company soda ash, in no way 
connected with his primary business enterprise, and take it back to the point of 
origin where by prearrangement it was sold and the bill of sale transferred. 

Senator Purtety. There was a purchaser already arranged for. 

Mr. CLARKE. In some instances, yes. In others there may not be a specific 
purchaser, but a virtual guaranty that there was a market there for the com- 
modity. I cite one other case that is a practice that has given us considerable 
trouble out in the West. Without referring to the particular community, a 
wholesale grocer ran his trucks regularly to a place where there was a salt 
company. He would deliver the canned goods and other items of groceries 
and then pick up a truckload of salt, take it back and sell it at his point of 
origin, knowing full well that there was a market there. 

In fact, in that particular case if my recollection is correct, he was given a 
list of sure buyers by the sale manufacturers. 

The Commission has, in H. R. 5825, recommended that the situa- 
tion be rectified through the addition to the definition of “private 

carrier of property by motor vehicle” of a new proviso to the effect 
that a “person who purchases, transports, and sells property for the 
purpose of fostering a highway transportation business is engaging 
ina public tr ansport: ition service and shall, nevertheless, be included 
within the terms ‘common carrier by motor vehicle’ or ‘contract carrier 
by motor vehicle.’ ” 

The definition of “private carrier of property by motor vehicle” 
has been the subject of much litigation. By its per curiam affirmance 
of the decision of a three-judge statutory court, the United States 
Supreme Court, in Brooks 7 ransportation Co. v. United States. 

340 U.S. 925), recognized the so-called primary business test as the 
governing criterion in establishing bona fide private carriage. Under 
that doctrine, if transportation is performed in furtherance of the 
primary business of the operator the transportation is treated as bona 
fide private carriage. If, however, a bona fide noncarrier business 
is not established, the transportation is treated as for-hire. 

This doctrine has been helpful to the bona fide private carriers. 
They are fearful that any amendment of the definition of “private car- 
rier of property by motor vehicle” may result in an unsettling of the 
primary business test and require them to embark upon another long 
series of litigation similar to that which culminated in the Brooks 
decision. Some bona fide private carriers say that no legislation is 
needed, that. the Commission can adequately deal with the problem 
through more effective enforcement. Authoritative quotations cited 
above, including excerpts from the recent annual reports of the Com- 
mission to the Congress, would appear conclusively to refute that 
contention. 
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Additionally, court decisions handed down since the Brooks case 
reflect a confusion which increases the difficulties of effective enforce- 
ment. <A restatement of congressional intent in the form of remedial 
legislation seems clearly needed. 

In Taylor v. [CC (209 Fed. 2d 253, 1953, cert. den. 347 U. S. 952), 
the Court of Appeals held the defendnat’s activities constituted private 
carriage despite the facts that after receipt of orders for lumber 
he arranged for its purchase at a mill to fulfill those specific orders ; 
he had no lumberyard or storage facilities ; his investment was in motor 
vehicles; his headquarters were in his home; and his income from 
lumber sales was about the equivalent of the transportation charges 
by authorized carriers for comparable shipments. The court seemed 
impressed with the fact that the defendant transported each load to 
fulfill a prior order. The court therefore treated him as a dealer. 

And yet in an earlier case, 7CC v. Clayton (127 Fed. 2d 967, 1942), 
where private carriage was likewise found, the court had laid em- 
phasis upon the fact that none of the movements of coal over the high- 
way was made to “fulfill any specific or prior order.” 

In the first case fulfillment of prior orders rendered Taylor a dealer 
in lumber. In the second the court regarded the absence of prior 
orders as indicative that Clayton was engaged in a bona fide coal busi- 
ness. 

In JCC v. Woodall Food Products Co. (112 Fed. Supp. 639, 1953), 
private-carriage status was found even though Woodall, who pur- 
ported to be a poultry dealer, arranged for his customers themselves 
to contact the poultry processing plants to place their orders directly. 
The poultry so ordered was then invoiced to Woodall and he, in turn, 
invoiced his customers. The prices Woodall paid the processing plants 
and the prices Woodall’s customers paid him were determined under 
an agreed formula based upon prices published daily by the Depart- 
ment of Agriculture. Woodall’s price to his customers was a delivered 
price which varied depending on the distance Woodall transported 
the poultry. 

Even though Woodall technically owned the poultry during trans- 
portation in his leased trucks and had all the credit and spoilage risks, 
it seems that Woodall’s primary business should more appropriately 
have been held to be transportation. 

These cases illustrate the difficulties the Commission has encountered 
in attempting to enforce the law as presently written. 

We have given careful study to the problem in light of the foregoing, 
and, while endorsing the objectives of H. R. 5825, are of the view that 
those objectives would more probably be achieved through an approach 
differing somewhat from, though not inconsistent with, that em- 
braced in H. R. 5825. 

It will be recalled that last year the Congress enacted legislation— 
Public Law 85-163—which redefined the term “contract carrier by 
motor vehicle” and more precisely limited the requirements for issu- 
ance of permits to contract carriers by motor vehicle. 

That legislation also inserted a new provision in the Interstate 
Commerce Act designated subsection (c) of section 203, reading as 
follows: 


(ec) Except as provided in section 202 (c), section 203 (b), in the exception in 
section 203 (a) (14), and in the second proviso in section 206 (a) (1), no person 
shall engage in any for-hire transportation business by motor vehicle, in inter- 
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state or foreign commerce, on any public highway or within any reservation under 
the exclusive jurisdiction of the United States, unless there is in force with 
respect to such person a certificate or a permit issued by the Commission author- 
izing such transportation. 

The purpose of that new provision of the statute was to make it 
clear that, subject to the exceptions noted, no person may engage in 
for-hire motor-transportation business unless he is either (@) duly 
certificated so to do as a common carrier; or , (6) duly permitted so 
to do as a contract carrier. A slight expansion of the subsection can 
also deal effectively with the pseudoprivate carriage problem. To 
accomplish that objective, there need only be added at the end of sub- 
section (c) of section 203 the following: 
nor shall any person in any other commercial enterprise transport property by 
motor vehicle in interstate or foreign commerce unless such transportation is 
solely within the scope and in furtherance of a primary business enterprise (other 
than transportation) of such person. 

Then commercial highway transportation in interstate or foreign 
commerce would, with the exceptions noted, be required to fall into 1 
of 3 specified classes : 

1. Duly certificated common carriage ; 

2. Duly permitted contract carriage ; 

3. Transportation which is solely within the scope and in further- 
ance of a primary business enterprise other than transportation of the 
transporter. 

Other commercial highway transportation, except as specifically 
excepted, would be illegal. The line of demarcation between legal and 
illegal operations would be much more clearly delineated than under 
present law. The operations of the bona fide private carriers would 
in no way be placed in jeopardy. Operations of bona fide multiple 
unit companies would not be restricted because of the use of the 
article “a” instead of the article “the” in the phrase “in furtherance of 
a primary business enterprise.” The definition of “private carrier 
of property by motor vehicle,” so sacrosanct to the bona fide private 
carriers, would remain inviolate. The primary business test, rather 
than being undermined, would have been written into the controlling 
statute. 

And, finally, it is submitted that facts such as those above outlined 
in Woodall Food Products Co. would, in face of such a provision in 
subsection (c) of section 203 of the act, necessarily require a decision 
that Woodall was engaged in contract, not private carriage. As in- 
deed it was. 

We accordingly submit for your consideration an expansion of sub- 
section (c) of section 203 so that it would read as follows: 

Sec. 203 (c). Except as provided in section 202 (c), section 203 (b). in the 
exception in section 203 (a) (14), and in the second proviso of section 206 (a) 
(1), no person shall engage in any for-hire transportation business by motor 
vehicle, in interstate or foreign commerce, on any public highway or within 
any reservation under the exclusive jurisdiction of the United States, unless 
there is in force with respect to such person a certificate or a permit issued 
by the Commission authorizing such transportation, nor shall any person in any 
other commercial enterprise transport property by motor vehicle in interstate 
or foreign commerce unless such transportation is solely within the scope and 


in furtherance of a primary business enterprise (other than transportation) of 
such person. 


It seems that the foregoing recommendation, if enacted into law, 
would go far toward curtailing the abuses which have crept into pri- 
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vate carriage, mainly through the buy-and-sell device. Additionally, 
it is believed it would tend to help control the back-haul problem which 
in so many cases constitutes engagement by a raven carrier in un- 
authorized for-hire carriage oenade the scope of his primary business. 

In that connection I believe that an industry which elects to exer- 
cise its right to engage in private carriage should make that election 
on the basis of the economics involved in the movement of its own 
oroperty, without the necessity of deriving supplemental income i om 
back- haul for-hire carriage. If its vehicles are to be used in vate 
carriage they should at all times remain in private carriage. f it is 
not economical so to do, it would seem that the long-range well-being 
of transportation would be better served by having that particular 
movement, as to which a reverse back-haul is economically necessary, 
handled by regulated for-hire carria 

I wish to reiterate again our belief that the right of one to transport 
his own materials, supplies and products in his own vehicles is a basic 
right which should not be disturbed. It is not that right, but rather 
the practices whereunder the field of for-hire carriage is invaded that 
mor prance vil 

The foregoing proposal for the addition of the indicated clause at 
the end of subsection (c) of section 203 of the act was last year 
advocated by the Transportation Association of America in testimony 
presented by George P. Baker, its president, in the course of hearings 
on 8. 1677, the companion bill to H. R. 5825. And that is the language 
that Professor Baker just testified to. 

Mr. Fiynt. That is identical language contained in the bottom of 
the first paragraph on page 3 of Mr. Baker’s statement ? 

Mr. Macxtr. The top of page 3; right. 

Mr. Fiynt. The under lined portion. 

Mr. Macxrr. Yes, sir; it is the same language. Mr. Baker’s testi- 
mony this morning was in all respects consistent with what he said 
last year on the Senate bill. 

The Association of American Railroads likewise advocated that 
proposal. 

In the course of the same hearings Chairman Owen Clarke, testify- 
ing on behalf of the Interstate Commerce Commission, stated that the 
Commission was “in effect agreeable to the Tr: ansportation Associa- 
tion of America’s amendment or substitute language” with the addi- 
tion of a proviso at the end of its language, reading: 

Provided, however, That such primary business enterprise may not be the busi- 
ness of transportation, nor the purchase, transportation, and sale of property 
for the purpose of fostering a highway transportation business. 

In view of the language contained in the proviso, Chairman Clarke 
also suggested the deletion of the parenthetical clause “other than 
transportation” which appears in the last line of our proposal. 

Chairman Freas of the Interstate Commerce Commission, on March 
28, 1958, reconfirmed that position of the Commission. 

By letter dated April 22, 1958, addressed to Senator George A. 
Smathers, chairman of the Subcommittee on Surface Transportation 
of the Senate Committee on Interstate and Foreign Commerce, the 
Honorable Sinclair Weeks, Secretary of Commerce, transmitted rec- 
ommendations of the administration in connection with the Subcom- 
mittee’s study of the deteriorating railroad situation. With respect 
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to redefinition of “private motor carriage” the Secretary of commerce, 
after reviewing the foregoing testimony on S. 1677, said: 

To enhance the probability of legislation in this field, the administration 
recommends enactment of the TAA proposal, modified as suggested by the Com- 
mission, 

If remedial steps designed to correct the pesudoprivate carriage 
problem are not promptly taken the consequences may be dire indeed. 
They were succinctly stated by ICC Commissioner Walrath in a for- 
mal address in which he called attention to the tremendous expansion 
of private carriage which he characterized as “not in the public in- 
terest” nor in the “best interests” of private carriers “as shippers and 
consumers—unless you are prepared to replace and perform the his- 
torical functions of public carriage.” He went on to say: 

The alternatives are clear to any transportation analyst. If high-value traffic 
continues to leave public carriage, we will be forced to accept widespread re- 
strictions in service, along with higher dollar costs for the diminishing freight 
left to regulated carriage, in order to avoid the ultimate bankruptcy of the pub- 
lic carrier system—or as an equally undesirable alternative—Government sub- 
sidy and control of the public carriers’ operations along arterial routes in order 
to keep them alive. 

In either event, manufacturers and shippers will have lost mass transportation 
at low cost, which has been your lifeblood of success. The entire Nation will 
have suffered an economic ill destructive of American standards of living. 

Thank you. 

Mr. Fiynt. Thank you, Mr. Mackie. 

Mr. Friedel ? 

Mr. FRIEDEL. No questions. 

Mr. Fiynr. Mr. O'Hara? 

Mr. O'Hara. Mr. Mackie, your statement is very comprehensive 
from the viewpoint of the common carrier. How much can you tell 
me about the violations that occur by the pseudoprivate carrier within 
the State boundary—not in interstate commerce—as compared to that 
which is involved in interstate commerce ? 

I mean it is a two-way problem, is it not? It is an intrastate and 
interstate problem. 

Mr. Mackie. Mr. O'Hara, I suspect that that is probably true of 
most of the problems that come before this committee. You have the 
problem on the national basis, and it usually also exists on the State 
basis. 

Mr. O’Hara. I know in my own State, for example, it certainly 
does exist. 

Mr. Mackie. In California I am informed that it exists in a very 
large way. 

For instance, I heard Chairman Arpaia of the Commission, in a 
speech before a meeting of the board of directors of the Transporta- 
tion Association of America last October, tell of an intrastate situa- 
tion in California where the Air Force gets all of its aviation gas 
on a delivered basis at its airfields, and posts notices of desire to 
acquire quantities, and asks for bids. People go in and bid for that 
gasoline who are in the real-estate business or some wholesale business 
or even a retail business, who have absolutely nothing to do with 
gasoline or transportation. But they put in a bid, and if they are 
successful they then go and lease the tank trucks and deliver the 
gasoline and make the profit. If they are unsuccessful they forget 
it and go back to the real-estate business or the retail business. 
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That, as I understand it, is a purely intrastate situation in Cali- 
fornia, but the result of it, according to Commissioner Arpaia, is 
that all of that transportation of aviation gasoline has been taken away 
from for-hire carriers. So that, in effect, is equally bad. 

However, if you gentlemen move at the Federal level it is my ex- 
perience that it is usually much easier to get an intrastate matter 
cleaned up at the State level because the State legislatures have a 
tendency to follow your lead and to put their own statutes in con- 
formity with what you have done here. 

For instance, on that circuity bill you may recall you passed last 
year, the fourth section, some of the States are beginning to follow 
your lead there, and I think here is an example where, if you would 
take the lead in trying to clarify this picture, the States would follow 
you and it would be helpful to regulated transportation. 

Mr. O’Hara. We do have the problem that this private carriage 
originates from several sources: one, from the actual bona fide busi- 
ness, we will say a Midwest factory that delivers its product to New 
York City. Then you have the agricultural exemption provision. 
And from those two sources largely I presume is where you get the 
so-called pseudoprivate carriage. Is that not true? 

Mr. Macxtr. Pseudo arises two ways: one, the manufacturer in 
the West, as you spoke of, who, Chairman Clarke in the testimony cited 
here, gave as an example—he took his steel products to New York, 
and that was all right because it was his own product. But, rather 
than return that vehicle empty, he goes and buys sugar, which has 
absolutely nothing in the world to do with the steel business. He 
brings the sugar back at 55 cents instead of the regulated rate of $1.05, 
and thereby destroys the rate structure. 

You also have a play on this problem by the agricultural com- 
modities exemption. There is no question about that. Both impinge 
on the strength of the regulated carriers, but we are hopeful that 
the Congress will do something about the agricultural commodities 
exemption, and that is related to this problem, but it is not intimately 
in it, let us say. 

Mr. O’Hara. Of course, Mr. Mackie, we are all rather practical 
people here on this committee, and I think we recognize the problem 
as itis. Iam very sympathetic to the condition that we are confronted 
with in our common carrier system. I think there are very serious 
problems as to the railroads perhaps, to the trucks, and perhaps to 
the airlines, but, Mr. Mackie, the people in this country are going to 
have the kind of transportation that they think they have to have, and 
sometimes the common carrier has been derelict in not furnishing 
that type of service. 

I think the development of the trucking service has been « matter 
of needing the needs of the country. I am one who strongly feels 
we have to have the railroads, we have to have the trucks, we have 
to have the airlines. 

However, I think we have to approach this in the light of reason, 
and I appreciate that this backhaul by these people, whether they 
are agricultural exemptions or private carriers, are a very bad thing 
for our common carriers. And, yet, those people are confronted with 
the practical problem also of trying to get something on that backhaul. 

So I think you are dealing with a very difficult thing. You are 
going to have a lot of trouble changing that agricultural exemption 
provision, I am afraid. I think this committee has wrestled with it 
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several times. I do not know whether it finally got through the Sen- 
ate or not, but I remember having several hearings on that problem. 

Therefore, we are confronted with these problems not as politicians 
but as practical people who have to meet the transportation problems 
of our country and face up also to the problem of how we are going 
to keep the railroads from going bankrupt. The problem is not an 
easy one, Mr. Mackie. 

Mr. Mackie. Mr. O’Hara, I think that your approach to this from 
the viewpoint of saying it is a highly practical problem is absolutely 
right. It seems to me that in your approach to it you properly must 
adopt this philosophy, that the needs of American business for trans- 

ortation, and particularly the needs of the small-business man, are 
in the last analysis dependent upon a healthy, regulated for-hire car- 
rier transportation system which means largely common carriage and, 
to some extent, contract carriage. 

The thing that I think that Congress must try to do is to protect, 
to the full extent that it can, that regulated system of transportation, 
and when there are brought to your attention cases such as this one 
are talking about here today, where there is a terriffic erosion away 
from regulated carriage, an erosion which, inevitably weakens regu- 
lated carriage, there is a place that, as a practical man, you should give 
careful thought to plugging the loophole. 

Mr. O'Hara. I would like to ask the common carrier what kind of 
a job is he doing in furnishing that public with that necessary trans- 
portation. Is he neglectful? Is the common carrier neglectful of 
my section of the country? Sometimes they have been. I think it is 
something they have to adjust themselves to. 

Mr. Mackie. I am sure the trucking industry is able and willing 
to speak for itself, and I won’t purport to answer for it, but as far 
as the rail industry is concerned I will say to you, sir, that the figures 
that have been put in in many hearings on both sides of the Congress 
indicate the enormous amount of money that the railroad industry has 
spent since the end of World War II to try to improve itself. The 
trouble is that the more this kind of thing goes on the harder it is for 
the railroad industry to find the capital necessary to take advantage 
of technological improvements in transportation. 

Mr. O’Hara. [agree with you. 

Mr. Mackie. Again I come back and say that these loopholes that 
will shore up that wall and strengthen regulated carriage are things 
that should be taken care of in the interest of the shipping public, 
most of which can’t afford its own fleet of trucks or barges or what- 
not. 

Mr. O’Hara. Thank you, Mr. Chairman. 

Mr. Fiynt. Thank you, Mr. O'Hara. 

Mr. Derounian. 

Mr. DerounrAn. Mr. Mackie, your being president of the Eastern 
Railroad Presidents Conference, you probably know more about 
the East than the other parts of the country. Is this practice you 
talk of in your statement pretty widespread around the New Y ork- 
Long Island area? That is where Iam from. 

Mr. Mackie. It is all over as far as I know. It is all over the 
country. Itis going on constantly. 


26566—58——3 
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Mr. Drerountan. We have the Long Island Railroad there, and I 
have not heard from them on this particular inroad into interstate 
commerce, and I was just wondering if you have some specifics or 
some industries that are subject to this. 

Mr. Mackie. I can give you one; not on the Long Island Railroad, 
sir, although I suspect probably if we dug into it we would find the 
same thing happens. 

There is a tremendous back-haul of fertilizer to Aroostock County, 
Maine, which is the great potato area of the State of Maine. Your 
good Long Island has a large potato area, too. 

Mr. DerountAn. I was going to say do not forget Long Island. 

Mr. Mackie. I strongly suspect that what goes on in Maine goes 
on in Long Island. I don’t know of my own personal knowledge, but 
I am somewhat familiar with what is going on between Boston and 
the fertilizer going back to Maine, and I suspect it is between Long 
Island and New York and New Jersey and Connecticut and so on. 

Mr. Deroun1An. You mean hauling Long Island potatoes out and 
bring back fertilizer ? 

Mr. Mackie. Yes, sir. 

Mr. Derounran. I would be interested in getting some facts on 
that at your convenience, Mr, Mackie, because I would want to trace 
these practices down if I could for my own benefit. 

Mr. Mackie. I believe the Commission will confirm—in fact, I am 
sure they will from my talking to the Commission—that this is not a 
regional or local problem. It is a national problem that goes on all 
over the country from one end to the other. 

Mr. Derountan. Thank you, Mr. Chairman. 

Mr. Frynt. Mr. Younger. 

Mr. Youncer. Mr. Mackie, it has been said that this problem is 
somewhat like the agricultural exemption, and I ask you the same 
question that I asked the other day in that respect. 

If we cannot close the loophole do you want the railroads to be in 
the buy-and-sell business so that you can compete ? 

Mr. Mackre. It is an interesting question. I never heard it asked 
before. 

There are people in the railroad industry that feel that we ought 
to be able to own our own products and transport them. I remember 
they took those rights away from us many years ago. 

I don’t know in my whole experience in the industry that I have 
ever heard a considered discussion of that, Mr. Younger, and I don’t 
think that, just off the top of my hat, I would care to take a position. 

I do think that the right to own our own stands of lumber, own 
coal and so on, which we cannot do now under the commodities clause 
is something that, one of these days, perhaps ought to be lifted. But 
I don’t think that, to solve the problem that we have here, we need 
go so far as to get into that pretty complex subject. 

Mr. Youncer. My difficulty arises from the fact that in these border 
cases it is very difficult to close the loophole because you cannot get 
just the wording and the legal interpretation which you want and 
need to close that loophole. 

In some cases it might be better, if it is competitive, to open the 
competitive field to all modes of transportation. 

Mr. Mackie. Don’t you think that this language that we have been 
talking about here would take care of that Woodall case ? 
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Mr. YounGer. It is not what I think; it is what the courts think, 
and often I differ with the courts. 

Mr. Mackie. I join you in that. 

Mr. Younger. Not being a lawyer, I have difficulty frequently in 
following their interpretations. 

Mr. Mackie. May I suggest that I think that the cases I cite there 
show you pretty clearly that you can’t go on with the law the way it 
is today and be sure what result is going to come out. That in and of 
itself seems to me is pretty persuasive evidence that you gentlemen 
ought to do something in the way of statutory change. 

Mr. YounGer. I agree we ought to do something. But if we can- 
not close the loophole I think we ought to give some exemption to 
all competitive transportation. 

Mr. Mackie. I certainly endorse that as a general principle across 
the board. That is one of the great troubles ‘that we in the railroad 
industry suffer from. 

Equality is the principal thing we have been pleading for for quite 
a long time, and still are, I may say. 

Mr. Youncer. That is all. 

Mr. Fiynr. When you said that you, not being a lawyer, had diffi- 
culty sometimes in understanding the reasonings of the courts, Mr. 
O’Hara and I looked at each other with an exchanging glance that said 
lawyers have that same difficulty. 

Thank you very much, Mr. Mackie. We are delighted to have you 
before our committee. 

Mr. Mackie. Thank you, sir. 

Mr. Fitynt. Mr. D. J. McGanney. 

You may proceed, if you desire, Mr. McGanney. 


STATEMENT OF D. J. McGANNEY, VICE PRESIDENT, EXECUTIVE 
DEPARTMENT, SOUTHERN PACIFIC CO. 


Mr. McGanney. My name is D. J. McGanney. My office is at 65 
Market Street, San Francisco, Calif. I am vice president, executive 
department, of Southern Pacific Co., which operates railroad com- 
mon carrier service in the States of Oregon, California, Nevada, Utah, 
Arizona, New Mexico, and Texas, and w those w holly owned subsidiary, 
Texas & New Orleans Railroad Co., operates in Texas and Louisiana. 

[I am a director of St. Louis Southwestern Railway Co., which 
operates in Arkansas, Texas, and Missouri, and also has limited 
mileage in Illinois and Tennessee. And I am president of North- 
western Pacific Railroad Co., a rail carrier in the lumber-producing 
territory of northwestern California. 

As a representative of the companies which I have mentioned and 
also of the Association of American Railroads, I am pleased to have 
an opportunity to appear before this committee in support of legisla- 
tion to curb the growing invasion of the common and contract carrier 
transportation fields by unregulated truckers. 

No doubt the members of this committee, in the course of their 
studies of transportation matters, have come to appreciate that the 
common-carrier status of the railroads in this country has carried with 
it many and substantial obligations. Basically there is the obligation 
to carry anything to any place for anyone at any time at a stated 
and published price 
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What brings me here today is my conviction that the railroads 
cannot indefinitely carry this obligation and the regulation which goes 
with it while the most attractive traflic is siphoned away from the 
common carriers by unregulated transporters. 

Chere are several technical loopholes under which unregulated 
transportation is performed to the substantial detriment of the regu- 
lated transportation industry and our national economy. 

One such technicality is the improper and unwarranted extension 
of private carriage which is exempt from regulation under the Inter- 
state Commerce Act. , 

Legitimate private carriage as defined in section 203 (a) (17) of 
the act is entirely proper. By that I mean the transportation of sup- 
plies and mers by one engaged in a business enterprise in further- 
ance of that business enterprise, with the transportation being in- 
cidental to, as distinguished from the primary characteristic of that 
business enterprise. 

There is a disturbing development in the transportation business 
which centers around those who claim to be performing private car- 
riage of their own materials or products in their own vehicles, but 
who, in reality, have no business enterprise to which that transporta- 
tion is incidental. In actuality, these people are in only one business— 
transportation—and the traffic which they are moving is part of the 
domestic commerce which should be available to the regulated for- 
hire carriers of the country. This is not a new scheme, but it is one 
which appears to be expanding at an alarming rate. 

Recoenition of the undesirable economic effect of permitting con- 
tinued perversion of the private-carrier exemption caused the Inter- 
state Commerce Commission to recommend legislative restriction of 
the exemption in its 70th annual report, issued November 1, 1956. It 
is our understanding that this recommendation was a factor which 
contributed to the introduction of H. R. 5825 by the chairman of 
this committee. 

This bill will by its terms prohibit the specific practice which most 
commonly seems to be used in improperly extending the private- 
carrier exemption. ao 

In its 7lst Annual Report the Interstate Commerce Commission 
has again recommended restriction of the private-carrier exemption, 
but has, at the same time, indicated its approval of an alternative 
form of legislation which is endorsed by the Association of American 
Railroads and which Mr. David I. Mackie has presented to this com- 
mittee. 

I have read and I have heard Mr. Mackie’s testimony today to this 
committee, and I endorse it. , 

I should like to point out that either form of legislation is a distinct 
step forward, and H. R. 5825 in its present form certainly should be 
effective, if enforced, to curb certain practices which are harmful to 
the public for-hire transportation industry. However, the alternative 
form of legislation which has been presented to you does appear 
broader in scope and, through enforcement, should be effective in 
curbing some practices which would not be reached by H. R. 5825. 

I have a conviction, no doubt shared by every other carrier witness 
appearing before this committee in support of this legislation, that 
the volume of traffic moving under an abuse of the private-carrier ex- 
emption is large both in volume and in value. 
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There is little doubt that it would be most helpful to this com- 
mittee to know just how much traffic moves under a buy-sell trucking 
arrangement. So far as I can determine, there is no way to give an 
accurate figure on this point. It must be appreciated that secrecy is 
an inherent characteristic of the trucking operation which this pro- 
posed legislation would curb. 

However, some light can be shed on the scope of this practice by 
pointing out specific examples of the types of movement which we 
have found being made in the guise of private a under some 
arrangement such as the buy -sell mechanism. Possibl y [should pref- 
ace any citation of examples by pointing out that much of the traffic 
in which the Southern Pacific system participates is transcontinental 
in character. 

Our investigation indicates that this extremely long-haul traffic is 
not so susceptible to pseudo-private carriage as is traffic in midwest- 
ern and southwestern areas which moves relatively shorter distances. 
However, even on the extremely long hauls considerable perversion of 
private carriage by truck does exist. 

Just last month a lumber company at Redwood City, Calif., on the 
San Francisco peninsula reported receiving hardwood flooring from 
origins in Tennessee, Mississippi, and Southwestern States at the rate 
of 100 truckloads per year. That company reported that the truckers 
purchased the flooring at the point of origin and sold the material at 
destination, following y the custom: ary buy- sell practice. 

The industry at Redwood C ity understands that these truckers then 
obtained a load of fresh vegetables in California to haul on the return 
movement, or else bought a ‘truckload of green lumber. 

Another hardwood flooring company at San Jose, Calif., recently 
reported it is receiving hardwood flooring from Mississippi, Louisi- 
ana, and Texas at the rate of two truckloads per week. 

Not all of this moved under a buy-sell arrangement, but the com- 
mittee will be interested in knowing that the balance, which moved by 
trucks apparently owned and operated by the origin mills, made re- 
turn trips carrying fruits and vegetables within the ¢ agricultural ex- 
emption of the Interstate Commerce Act. 

The largest receiver of hardwood flooring on the San Francisco Bay 
peninsula estimates that approximately 40 percent of the hardwood 
lumber coming into northern California is arriving by truck in move- 
ments not at established freight rates. These truckers get the cost of 
the lumber and enough more to equal the prevailing common-carrier 
rates for the movement, if that is possible. If that is not possible, the 
rate factor is reduced, the amount of reduction depending upon the 
urgency of making a return trip and the availability of an eastbound 
cargo. We have reports of one carrier operating under the buy-sell 
arrangement who moves hardwood flooring from North Little Rock, 
Ark., to California delivery points and then moves California- -pro- 
duced redwood lumber to Arkansas on the return haul. 

I might interpolate to mention that the reason we have so much in- 
formation on this hardwood-lumber situation is that, noticing this 
trucking movement, we had an investigation made leading to the ques- 
tion of whether or not we should adjust the rates by rail on carload 
hardwood flooring westbound, and have such a proposal now on the 
Transcontinental Freight Bureau docket going through the usual rate 
processes. 
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I mention that because we had quite a bit of information on that one 
particular commodity. 

Mr. Fiynt. Along that same line, I am relucant to interrupt you, 
but was this North Little Rock, Ark., instance a case of a man pri- 

marily engaged in the business of transportation and while he set him- 
self out through this buy-sell arrangement as a dealer in lumber, that 

yas really a subterfuge to his bona fiide tr ansportation business ? 

Mr. McGanney. Yes, sir. 

Mr. Frynr. Thank you. 

Mr. McGanney. In another instance a trucking company with head- 
quarters at Los Angeles, Calif., has developed a traffic pattern under 
which it buys flour from mills at Great Falls, Mont., and other cities 
in the Montana area and sells that flour to a baking company at Fresno, 
Calif. On the return movement this trucker hauls citrus and other 
exempt commodities from California to Montana. Similar examples 
are found in the purchase of soda ash at sources in southern California 
for sale in New Mexico, with a return movement of exempt commodi- 
ties from New Mexico to Los Angeles. 

I should point out that these ‘last two examples are typical of the 
many instances where we find correlated abuses of the private-carrier 
exemption and the agricultural exemption. 

As an indication of the extent of the diversion of traffic from the rail- 
roads by exempt haulers, we have a record of movement of — and 
vegetables from California to interstate destinations for the year 1956 
of the equivalent of 73,092 carloads, which is an increase of 72 padeenl 
over 1951. 

I might add that we obtained this information accurately through 
the border check stations on the highways destined out of California. 

In another instance a grain company with headquarters at Memphis, 
Tenn. trucks its own soybean cake and meal to southwestern delivery 
points and then it utilizes the trucking equipment on the return move- 
ment by purchasing refined sugar, a nonexempt commodity, at New 
Orleans for sale to grocery companies in its home territory. 

You may note that this is a perfectly legitimate and proper private- 
‘arrier movement in one direction. However, the industry probably 
can afford to undertake the proper private carriage in one direction 

only because it can obtain what we consider an improper form of 
private carriage on the return trip. 

An interesting example of nonregulated transportation is found in 
the case of a foundry which manufactures cast-iron products. At 
one time it made almost all of its deliveries by way of the St. Louis- 
Southwestern Railway. Now it makes almost all of its deliveries 
with its own trucks. The interesting thing is that these deliveries 
are made to Southwestern United States points and the cast-iron 
products are delivered in refrigerated trucks which were purchased 
by the foundry specifically for this delivery service. 

Of course, the refrigeration equipment is not turned on while the 
cast-iron cargo is aboard. Rather, it is turned on during the return 
movement when refrigerated foodstuffs are moved to the foundry’s 
home territory for sale. The agricultural-commodity exemption, as 
well as the private-carriage exemption, comes into play in this 
example. No doubt the transportation excise tax also has its impact 
upon the practice. 
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While quantitative evaluation of the abuse of the private-carrier 
exemption is difficult, we do know that, with regard to some commod- 
ities, the extent of this movement gives cause for great concern. Last 
year one railroad made a detailed study of traffic in protein meal, 
such as cottonseed meal and soybean meal, in the Southwestern United 
States. After the study was complete it was estimated that 90 per- 
cent of the shipments of this nonexempt commodity were made 
through unregulated itinerant truckers. 

A sufficient number of oil mills, which manufacture the meal, dealers 
in meal, buyers s, and of course, truckers were found amenable to par- 
tic ipation in some buy-sell scheme to make possible this unregulated 

traffic. 

Regulated, tariff-filing carriers found it impossible to attract or 
hold traffic in this : atmosphere, and the ICC inspectors found that they 
could not adequately curb the unregulated traffic, some of which was 
in technical compliance with current legal standards. The result— 
most discouraging to the legitimate transportation enterprises serv- 
ing the area—was the loss of 90 percent of the consignments of this 
commodity. That, I submit, must be accepted as more than an 
occasional traffic diversion. 

Other specific examples of transactions in the buy-sell category un- 
dertaken to avoid common carrier regulation through the guise of 
private carriage have come to our attention through the department of 
public safety of the Texas Railroad Commission. Their inspection 
activities detected many instances of fictitious bills of sales on inter- 
state movements over Texas highways during the period January 
1957 through July 1957, and I am listing a few of these cases where 
nonexempt ‘commodities are involved : 

1. A shipment of wooden crates from Houston, Tex., to Home- 
stead, Fla. 

2. A shipment of cartons from New Orleans, La., to Weslaco, Tex. 

3. Two shipments of steel channels from Houston, Tex., to Tulsa, 
Okla. 

4. A shipment of creosote bridge timbers from Shreveport, La., to 
Dallas, Tex. 

5. A shipment of brick from Houston, Tex., to Lake Charles, La. 

6. A shipment of fertilizer from Houston, Tex., to Kearney, Nebr. 

7. A shipment of asphalt tile from Houston, Tex., to Albany, Ala. 

8. A shipment of fertilizer from Houston, Tex., to Artesia, N. Mex. 

9. A shipment of insect spray from San Francisco, Calif., to 
Mobile, Ala. 

While H. R. 5825 would be effective in making illegal the buy-sell 
mechanism, which is probably the most common practice being fol- 
lowed today in order to avoid public carrier regulation, I w ould en- 
courage enactment by Congress of the form of legislation to curb the 
abuse of the for-hire carrier exemption which has been endorsed by 
the Association of American Railroads. This latter proposal would 
make no amendment of section 203 (a) of the Interstate Commerce 
Act, which is the section changed by H. R. 5825. Rather, it would 
amend section 203 (c) by : adding to that section a prohibition against 
the carriage of property ‘by one in a commercial enterprise, unless that 
carriage is incidental to the commercial enterprise, transportation 
itself not being considered a commercial enterprise within the meaning 
of this statute. 
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As I have indicated, either form of legislation is a step forward. I 
simply believe that the incidental-to-a-primary-business approach 
will be more difficult to evade. 

Legislation which adopts the primary business doctrine as a basic 
criterion in the determination of the legality of questionable motor- 
carrier operations has the additional advantage of having been ap- 
proved in proceedings before the Interstate Commerce Commission 
and our Federal courts. The judiciary has recognized that this con- 
cept gives a sufficiently objective standard by which various practices 
may be judged. Certainly this is essential. Effective administration 
of the Interstate Commerce Act requires the establishment of a correct 
and uniform rule for the entire country. 

The continued concern which the Interstate Commerce Commission 
has had over practices which constitute an abuse of the private- 
carrier exemption, and the admitted difficulty which the Commission 
has had in curbing practices which are improper even under our pres- 
ent statutes constitute, in my opinion, the strongest type of support 
for the proposition that new legislation is essential in this matter. 

In its annual report issued in 1953, its 67th report, the Interstate 
Commerce Commission commented upon the difficulties of preventing 
the abuse of the private-carrier exemption. The matter was again 
called to the attention of Congress in the 68th annual report of the 
Commission. In the 69th report the Commission reported that the 
buy-sell practices followed to avoid carrier regulation under the guise 
of private carriage could not be coped with in the absence of new 
legislation and a field staff of sufficient size to investigate complaints 
as received. As already indicated, a definite recommendation of reme- 
dial legislation was presented with the 70th annual report of the Com- 
mission, and this has been expanded and repeated in the latest report 
of the Commission. 

Much can be said about the need of the for-hire transportation in- 
dustry in general, and the railroad industry in particular, for legis- 
lative relief from unfair burdens and drains upon their resources. 
While not directly aimed at the matter of revision of the private-car- 
rier exemption, such comments are pertinent to the extent that they 
clarify the necessity for each remedial step. Much such material has 
been presented before the Surface Transportation Subcommittee of the 
United States Senate Committee on Interstate and Foreign Commerce 
which recently concluded hearings on the deteriorating railroad situa- 
tion. I know that a great deal of that testimony has come to the at- 
tention of you as members of the companion committee in the House. 
I do commend it to your study as pertinent material indicating the 
real necessity of any step which may be possible to improve the eco- 
nomic status of our railroads through legislative channels. 

Sound revision of the private-carrier exemption is such a step, and 
a material one. 

From testimony presented to the Senate subcommittee to which I 
just referred it is clear that the principle of this legislation is sup- 
ported not just by the Interstate Dennaibes Commission and the rail- 


road industry; it also has the support of the established for-hire truck- 
ing industry, as evidenced by the statement filed with that subcom- 
mittee by the president of the American Trucking Associations, Inc., 
Mr. Guy V. Rutland, Jr. 
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I should point out that just last week Secretary of Commerce Sin- 
clair Weeks outlined an administration program of legislation neces- 
sary for the welfare of the railroad industry. A tightening of the 
statutes to prevent to prevent diversion of traffic to nonregulated 
truckers under the private-carriage exemption is a major point in that 
program. It is a point which I “commend for early and affirmative 
congressional attention because it will assist the railroad industry, the 
entire regulated for-hire transportation industry and our entire na- 
tional economy by fostering and protecting a sound national] trans- 
portation system. 

Mr. Fiynvr. Thank you, Mr. McGanney. 

Mr. Friedel ? 

Mr. Frrepet. I have no questions. 

Mr. Firynt. Mr. Wolverton ? 

Mr. Wotverton. No questions. 

Mr. Fiynt. Mr. Derounian ? 

Mr. DerountAn. No questions. 

Mr. Fiynr. Mr. Younger ? 

Mr. Youncer. I would like the committee to know that the witness, 
Mr. McGanney, is a valued constituent of mine in the Ninth District 
of California. That is why he has delivered such a valuable paper. 

Mr. McGanney. Thank you, sir. 

Mr. Youncer. I just have the one question which I would like to 
ask Mr. Mackie. 

If we cannot close the loophole, then you want competitive rights, 
do you not, to buy and sell ? 

Mr. McGanney. Well, that is a rather difficult one. 

If you would ask me the question the way you asked Mr. Mackie, 
I would answer half of it “Yes.” In other words, if you would ask 
me if we would like the right of the agricultural exemption, if that 

cannot be closed, I will answer “Yes” to that. 

However, this buy-and-sell presents a new problem in that regard. 
As you know, we are currently restricted under the commodities 
clause from so acting. And, sec ondly, it opens such a large field that 
it is difficult to answer quickly although I will say that if the ultimate 
conclusion of Congress should be that we cannot get any relief along 
these lines, then I think we would be forced to the conclusion that, 
on the basis of equality of opportunity, we would have to say “Yes” 
to your question, and that would be a last resort. 

Mr. Youncer. Thank you. 

That is all, Mr. Chairman. 

Mr. Fiynt. Mr. Friedel. 

Mr. Frrepet. I am going to ask if you can answer this question: 

I heard from a friend of mine from California yesterday. He said 
he raises some watermelons. He raises them in Blythe, Calif., and 
takes them to Los Angeles, and the Public Utilities Commission 
charges him a tariff rate of $8 a ton. If he were to raise the water- 
melons in Phoenix, Ariz., and would take them into Los Angeles it 
would be interstate and it would cost him only $5 a ton. 

Could that be true? That was the question that was put to me yes- 
terday, and I cannot understand it and he cannot understand it either. 
One is interstate and the other is intrastate, and they have a higher 

tariff rate intrastate than they have interstate. 
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Mr. McGanney. That could be, but you go me off my own rail- 
road. Blythe, Calif., is on the Santa Fe. 

The California Public Utilities Commission maintains a scale of 
minimum rates primarily for truck transportation and it is very pos- 
sible that that would be true. 

I am not positive about the watermelon picture, but I know that is 
the case in situations where the commission set minimum rates on 
gasoline by tank trucking, and the rates in California are higher than 
they are in some instances to interstate destinations beyond California. 
That comes about in this way: California, as you probably know, is a 
very large State. It has a tremendous highway system. Its regula- 
tions with regard to trucking are very loose, we may say. In fact, 
there - about 14,000 so-called permitted or contract truckers operat- 
ing in California, and in order to try to maintain some semblance of 
order with that large number of operators, the commission found it 
necessary some years ago to establish, as I say, a minimum scale of 
rates, and that is probably what has applied to your friend from 
Blythe on the watermelons. 

Mr. Frrepet. He mentioned that yesterday and I did not know 
whether it was true that the rates would be higher intrastate than 
they woud interstate. 

Mr. McGanney. It is entirely possible. 

Mr. Friepev. Thank you very much. 

Mr. McGanney. Yes, sir. 

Mr. Fiynr. The time for the convening of the House is at hand. I 
was in hopes that we could continue for some 15 or 20 minutes longer, 
but it appears it will be impossible. 

However, Mr. Brock, you are the next witness. We will be glad 
to hear from you now. Will you identify yourself for the record ? 


STATEMENT OF GLEN P. BROCK, PRESIDENT, GULF, MOBILE & OHIO 
RAILROAD, MOBILE, ALA., ON BEHALF OF THE ASSOCIATION OF 
AMERICAN RAILROADS 


Mr. Brock. My name is Glen P. Brock. I am president and also a 
director of the Gulf, Mobile & Ohio Railroad Co., with headquarters 
in Mobile, Ala., having been associated with the company and its 
predecessors for the past 35 years. 

I am appearing in behalf of the AAR, as well as our own railroad. 

Mr. Chairman, I better not attempt to go through this. I had bet- 
ter file this as a matter of record. I assume you want to get away from 
here about 12: 05 or 12: 10. 

Is that reasonable, Mr. Harris? 

The CHairman. We do not have to go until the bells ring. 

I can stay here myself until 12:30. You may file your statement in 
full and then explain such phases or parts of it as you might desire or 
however you would like to proceed. It will be perfectly all right with 
us. 

Mr. Brock. Thank you. 

I appear here in support of the general objective sought by H. R. 
5825 but strongly urge approval of the substitute suggestion offered 
by Mr. Mackie. 

Since G. M. & O. is a relatively new railroad system, perhaps a brief 
description of it would be appropriate. 
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The G. M. & O. comprises a total of 3,600 miles of track of which 
2,757 miles are main track. Its lines extend through the broad Missis- 
sippi valley from Mobile and New Orleans to Chicago and westward 
as far as Kansas City. The system reached its present extent in 1947 
when the Alton Railroad Co. reorganization was concluded and its 
properties and lines of railroad were absorbed by the expanding 
G. M. & O. 

The putting together of the several lines to form the present system 
necessitated an extensive works program which included many changes 
and improvements. As part of that program we have spent, since 
1946, over $93 million of capital money on the improvement of our 
road and equipment. 

As I understand it, H. R. 5825, which is the subject of this hearing, 
is for the purpose of redefining private carriage by motor vehicle in 
an effort to confine such carriage to what is generally conceded to be 
legitimate or proper private carriage. In this connection I heartily 
subscribe to the conclusions which Mr. Mackie supports and the alter- 
native suggestion which he has offered. I shall not attempt to add to 
what he has advocated from a technical or legal sense but rather will 
try and confine my remarks to bringing home to you gentlemen the 
fact that private carriage as it is presently being conducted poses a 
real threat to all regulated carrier—rail and highway—and, if allowed 
to continue unchecked, may ultimately be the ruination of all regu- 
lated carriage. 

In the 10 years, 1947 through 1956, the amount of property trans- 
ported in intercity movements by motor carriers of all types more 
than doubled. This movement now substantially exceeds 250 billion 
ton miles per year. And all available evidence points to the con- 
clusion that approximately half of this tremendous movement of 
goods is transported by private carriage as distinguished from public 
for-hire carriage by motor vehicle. In other words, over 125 billion 
ton miles are run each year by private trucks in intercity transporta- 
tion. 

The point there now is that is equivalent to about 25 systems the 
size of the Gulf, Mobile & Ohio Railroad in net ton- miles. 

The mere fact of the existence of such a large movement of property 
free from regulation and not participated in by public for-hire car- 
riers is alarming and the continued growth of this carriage presents 
a serious threat to the for-hire carriers of all types. 

Illustrative of the growth of private carriage versus regulated or 
common carriage by motor vehicle in our territory is the situation 
as it exists in the State of Mississippi where the tagging requirements 
are classified so as to permit identification of vehicles in private car- 
riage, on the one hand, and common or contract carriers, on the 
other. Comparing registrations in 1955 with those in 1950 for private 
carrier truck-trailer combinations in the heavy categories in Missis- 
sippi, we find that there has been an increase, 1955 against 1950, of 
over 325 percent. For the same period, the common or contract car- 
rier tags for the same equipment in the same weight categories showed 
an increase of only 170 percent. ‘These figures are even more sig- 
nificant when it is observed that the number of such vehicles registered 
for private carriage exceeded those registered for common and con- 
tract carriage in 1955 by more than 21/, times. In other words, as 
far as Mississippi registrations are concerned, better than 2 out of 
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every 3 heavy truck combinations were tagged for private carriage. 
Extending the trend to current tagging would only increase the dis- 
parity and add to the predominance of private over common and 
contract carriers. 

The ICC road check made in the State of Florida for the week 
ending January 31, 1958, developed the interesting fact that only 1 
out of every 4 trucks involved i in the check were engaged in regulated 
carriage, leaving 3 out of ever y 4 trucks free of regulation. 

Estimates based on the tax collection of the Federal Government 
for the first half of the fiscal year 1958 for highway use tax on 
vehicles with a gross weight of 26,000 pounds and up and using an 
average weight of 40,000 pounds, indicate that there are on the high- 
ways today approximately 400,000 truck-trailer units. The available 
evidence would appear to warrant the conclusion that substantially 
more than 50 percent of these vehicles are engaged in private carriage. 
In fact, an estimate of one-third regulated versus two-thirds un- 
regulated vehicles would appear to more nearly fit the present situa- 
tion. And, of course, the trend continues to favor increased growth 
of unregulated carriage. 

We are regulated ‘and we get our rates approved. We file our 
tariffs. We furnish the spr ingboard for all of this operation all over 
the country. 

Our rates are available to everyone and it furnishes the spring- 
board from which these people move. 

One of the alarming features of this trend in highway transporta- 
tion is the fact that it is constantly draining away jurisdiction from 
State and National regulatory agencies over an increasingly large 
amount of traffic. What was the exception in 1935 when c ongress 
first regulated interstate motor transportation is now the rule— 
less than one-half all such traffic is now being regulated and even that 
is rapidly dwindling in both volume and signifie: anee. And, of course, 
the highway business that remains regulated, together with the reg- 
wlated rail industry, is practically helpless ‘to meet and deal with 
the competition they have to face. 

All transportation whether it be private or public, rail or highway, 
is subject to the same basic general principles. One such principle is 
the desirability for a haul in both directions. Absent a two-direc- 
tional load, the movement in one direction is necessarily circumscribed, 
and at times to a substantial degree. Private carriage in this country 
has not grown and is not now growing on one-directional hauls. The 
growth figures to which I have referred could never have been made 
possible with trucks running empty half the time. It could not have 
happened that way and it did not hi appen that way. 

But how can one engaged in private carriage have a haul in two 
directions? Aside from the relatively few exceptions of scattered 
plant locations, inventory distribution, and the like, it seems quite 
obvious that the only way private carriers can, on any mass basis, 
enjoy a two-directional haul is for them to haul someone else’s goods 
for one of the trips. In other words, to engage in for-hire trans- 
portation half the time. And, of course, that is exactly what they are 
doing. 

In our territor y, for instance, the efforts of private carriers to extend 
the range of their operation beyond the norm dictated by a one- 
direction load has, at times, produced ludicrous situations. 
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For example, there is a manufacturer on our line engaged in the 
manufacture and distribution of a household product commonly kept 
in the kitchen pantry or in the bathroom cabinet who employs an 
extensive fleet of refrigerated trucks to distribute its product as far 
as California and to points along the eastern seaboard. The product 
has no more need for refrigeration than does a bale of hay. The 
expensive refrigeration equipment is in order to haul back meat 
products, vegetables, other perishables and the like, all of which are 
highly rated and the rates for which he can undercut. 

In other words, this concern is engaged in for-hire transportation 
and using its profit to do two things, both of which are reprehensible. 
They are: (1) break down the rate structure of the regulated carriers 
and (2) improperly extend the area of distribution for its own prod- 
uct. This type operator, in pricing this product to the public, adds 
to his cost and thus to the price the 1 ‘egular published tariff rate for 
the transportation that is involved. In other words, this underhanded 
scheme does not even have the virtue of passing on the ill-gotten gains 
to the public. 

Another type operator which we find in increasingly large quantity 
is the individual who wants to go in the trucking business but with- 
out all the regulation attached to it. He buys a secondhand rig on 
credit and goes into the business of hauling agricultural commodities 
in one direction and of being a pseudo- private carrier in the other. 
After a time he hardly pays any attention to even the fiction of pri- 
vate carriage as there is little, if any, effective regulation over large 
sections of the country. Particularly is this true where the carriage 
is confined to strictly intrastate movements. 

To illustrate some of the startling results of this type operation, 
there is, for example, the iramatic switch in the movement of fer- 
tilizer in certain parts of the territory which we serve. Up to ap- 
proximately 3 years ago, 90 percent of a 75,000-ton fertilizer move- 
ment was by rail and ‘10 percent by truck. Today it is reversed; 10 
percent moving by rail and 90 percent by truck. And, according to 
our best information, of the 90 percent that is moving by truck, 99 
percent of it is by unregulated truck. 

In our territory, foodstuffs, cotton, lumber, sugar, salt and fertilizer 
are items that figure prominently in operations such as I have de- 
scribed. But this practice is by no means confined to those or related 
items. 

As I have indicated above, from the best information we have been 
able to obtain, the consuming public is receiving no part whatever 
of the difference between the published tariff rate and what these 
make-believe private carriers charge. Nor for that matter is the 
farmer benefiting from this cut-throat competition to the extent that 
his products play a part in enabling these people to maintain the pre- 
tense of legality and respectability in their operations. In faet, it 
is on the pious pleading of those who would play up to the farmer 
that a large part of these illegal practices are permitted to fluorish. 
Private carriers, legitimate and illegitimate, pretend great friend- 
ship for the farmer in their effort to obtain a load in one direction 
in order to balance a load in the other. 

The farm products when so moved in volume move through brokers 
who, with other middlemen, are pocketing the difference between 
the published tariffs and the amount actually paid for the transporta- 








42 PRIVATE CARRIER OF PROPERTY BY MOTOR VEHICLE 


tion. The farmer is not profiting nor is the consuming public which 
invariably is asked to pay on the basis of the regular published tariff. 
Stroll trough any large grocery store or market and see if you can 
find an instance of where the identical product carries two different 
prices. 

The unhealthy growth of this — industry is hurting the 
railroads and the regulated highway carriers also. It is hurting our 
railroad. 

During the past 10 years the railroad industry has not only failed 
to retain its share of the total business available but it has actually 
lost business. Ton-miles sold by railroads in 1956 were less than ton- 
miles sold by railroads in 1947. For the country as a whole, total 
ton-miles actually hauled by all commercial intercity carriers in- 
creased approximately 30 percent in the last 10 years. (‘The increase 
in the gross national product during the same period was 78 percent. ) 
Had the railroads maintained their competitive position, then in 1956 
they would have handled yearly 200 billion more ton-miles than they 
actually handled. 

The picture on G. M. & O. is typic al of that of the industry. Reve- 
nue ton-mile for our company, 1957 versus 1947, showed a 5 percent 
decrease. Had G. M. & O. obtained its relative share of the increased 
business obviously available for transportation by commercial carriers 
during the last 10 years, then instead of handling 5,927 million reve- 
nue ton-miles for 1957, we would have handled closer to 7,700 million 
revenue ton-miles. As it is, we estimate that for 1958 we will handle 
approx'mately 5,400 million revenue ton-miles—a reduction of one- 
half billion below 1957. 

The downward trend in volume of our freight business had had a 
correspondingly depressing effect on our revenue and showing of net 
income. 

Net income after charges fell from $5,093,000 in 1956 to $3,509,000 
in 1957. Our rate of return on net investment was 2.45 percent in 
1957 as compared with 3.62 percent in 1956. 

In the United States today, surface transportation is in a condition 
bordering on the chaotic. The Interstate Commerce Commission reg- 
ulates a constantly diminishing fraction of the interstate transporta- 
tion moving via the highways. The grotesque enlargement of exempt 
and private carriage has relegated the Motor Carrier Act to a minor 
role in the transportation field. 

True, legitimate private carriers have nothing to fear from the 
measure we advocate. We respectfully commit this measure to you 
and strongly urge its enactment into law as being in the best interests 
of the regul: ated rail and highw: ay carriers and of the public generally. 

I am sorry I had to hurry, but I appreciate your hearing me out. 

This situation as far as American railroads are concerned is ex- 
tremely serious and no other route but the route we are taking is the 
route that will do us any good in sufficient time. Time is of the 
essence. 

I thank you. 

The Cuatrman. Thank you very much, Mr. Brock. 

We are glad to have your statement and testimony on this. I am 
sorry that you feel, and which is probably the fact, that you have had 

to hurry through. 


i 
' 
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We try our best to get as full a report and make the record as com- 
plete as possible on these controversial items. 

Did I understand you to say that your net income for 1957 of all 
class I railroads was only $3,509,000 ? 

Mr. Brock. No; that w as just for the Gulf, Mobile & Ohio. 

The Cuarman. That was just your own railroad ? 

Mr. Brock. Yes, sir. 

The Cuarrman. I wanted to be sure that that was cleared up. 
Have you had occasion to analyze the suggestion made by the Trans- 
portation Association of America ? 

Mr. Brock. I have heard it pretty well here and in the hearing in 
the Senate, and generally without being technical or without being 
legal about it, my counsel advises me that the plan on which they are 
proceeding at the moment will result in the corrective measures we de- 
sire if it should become law. 

The Crairman. The language that was read by Dr. Baker this 
morning you think would be ‘sufficient / 

Mr. Brock. With the two corrections which were subsequently 
made during your holding of the chair on the word “business” for 
“commercl ial,” yes; we go along with that. 

The Cuamman. Do you think the proviso that was suggested by 
Chairman Freas yesterday would be unnecessary, then? 

Mr. Brock. I think we could take it either way. 

The Cuarrman. Mr. Derounian ? 

Mr. Derountan. Mr. Brock, assuming for the sake of argument that 
this committee recommends the passage of H. R. 5825 with the sug- 
gested amplifying amendment of Mr. Mackie and Dr. Baker’s pro- 
posal, how much of that business after the passage and enactment into 
law do you think the railroad would get ? 

Mr. Brock. That is not too difficult to answer in certain areas and I 
will just pick out an illustration common to our own area where in 
Baldwin County, Ala., we load 6,000 cars of Irish potatoes each year. 
That all went by railroad until this trouble here became apparent. 

Now, the railroad gets 839 cars out of the 6,000, and that was last 
year, and the trucks get the rest of that. 

You have not only the private carriage coming into that territory 
with fertilizer, and machinery, and suc h things as that that are com- 
mon to private carriage, but there you have a back haul. You have 
your potatoes as a back haul and that feeds the private carriage. 

I would say in that area, if the private carriage was corrected, that 
75 percent of even that potato business would come back to the ‘rails. 

Mr. Derountan. Mr. Brock, I do not share your optimism in on 
getting that business. To me you have more serious problems than 
just this violation of the spirit of the law. I think your problem here 
is not being able to compete with the trucking industry because of 
current regulation and current price structure, and I think that is 
where the railroad is going to have to look to for some help, because 
you have a matter of convenience here to the individual produce ship- 
pers. 

Your railroad sidings do not come up to his back door like a truck 
does, and assuming this law is passed it would be my opinion that most 
of this is going to go to the regulated truck carriers, and not the rail- 
roads, because of the convenience to the shipper. 
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Mr. Brock. You may be correct about that, but, as a matter of fact, 
and of course we have that aspect of the difficulty very much in mind 
and it is in the mill, the matter of competition, we are regulated so 
many ways it is almost every way, and we stand by. Even in this 
potato business, Thursday is railroad day. No trucker wants to go toa 
certain area to arrive there on Saturday noon and hold his truck, so 
the railroad is a standby common carrier, a hundred percent common 
carrier. He stands by a week sometimes to get to the rail day, Thurs- 
day. Obviously it is not correct. Obviously it is not American. Ob- 
viously that has grown up sort of like Topsy and someday it will be 
corrected. 

If we do no correct it soon, the process of distribution is going to 
be so set up in this country that it will never be changed and then we 
will have just the one aspect that we fear. 

Mr. Derountan. My only point is, Mr. Brock, that the railroad 
problem is much deeper than this particular piece of legislation and 
an answer has to be found for it. 

Mr. Brock. That is right. This is just one, sir. 

Mr. Derountan. Thank you. 

Thank you, Mr. Chairman. 

The Cuatrman. In other words, do I understand you to say all 
you want is just an opportunity to compete for the business ? 

Mr. Brock. That is correct, sir. 

The Cuatrman. Thank you very much, Mr. Brock. 

Mr. Brock. Thank you, sir. 

The CHarrman. Mr. Mathews, I understand that you cannot be 
back Thursday. 


STATEMENT OF HARRY 0. MATHEWS, GENERAL MANAGER OF 
TRANSPORTATION, ARMOUR & CO., CHICAGO, ILL., ON BEHALF 
OF THE NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Mr. Marnews. That is correct, sir. I am very sorry about that, but 
I just cannot. I have other commitments Thursday. 

The CuHarrman. The committee is very sorry, too. 

Would you like to file your statement and make a brief com- 
ment? You understand our problem here. 

Mr. Matuews. If you give me 5 minutes, I think maybe I can cover 
what I want to cover other than the statement itself. 

The Cuarrman. We will give you 5 minutes, but I am going to 
have to cut you off in 5 minutes. 

Mr. Matuews. Allright. Thank you very much, sir. 

Tam general manager of transportation of Armour & Co., and chair- 
man of the legislative committee of the National Industrial Traffic 
League, and this statement is a statement for the league and I trust 
that the statement will be taken as complete as far as the record is 
concerned. 

The CuatrMan. The entire statement will be included in the record. 

(The statement refrered to follows :) 


STATEMENT BY Harry O. MATHEWS, GENERAL MANAGER OF TRANSPORTATION, 
Armour & Co., CHICAGO, ILL., ON BEHALF OF THE NATIONAL INDUSTRIAL TRAFFIC 
LEAGUE IN OPPOSITION TO H. R. 5825, PRIVATE CARRIER DEFINITION 


My name is Harry O. Mathews, of Chicago, Ill. I am general manager of 
Transportation of Armour & Co., a member of the National Industrial Traffic 
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League, and chairman of the legislative committee of the league. I appear on 
behalf of the league. 

The National Industrial Traffic League is a national organization of those 
directly and individually engaged in the shipment and receipt of commodities ; 
its membership also includes chambers of commerce, boards of trade, and similar 
commercial organizations whose members likewise have a substantial and con- 
tinuing interest in traffic and transportation matters. The league represents 
and expresses the interest of those who actually ship and receive freight, the 
payers of transportation charges; it has no carrier membership. Membership 
is drawn from all parts of the United States and includes practically every line 
of industrial and commercial activity. Members make use of all of the differ- 
ent types of transportation, railroad, motor carrier, water, air, and pipeline, and 
freight forwarder, and have a direct interest in the continued operation and 
well-being of these types of transportation. 

Private carrier definition 

The league opposes any attempt to change the definition of private carriage 
because the present definition is clear and workable, with no improvement sug- 
gested as possible by anyone, and a restatement thereof could only lead to 
confusion and further litigation. Accordingly, the league has appeared in 
opposition to S. 1677 and now offers its testimony in opposition to H. R. 5825. 

Proposals have been made during recent sessions of Congress to amend the 
definition of private carriers by motor vehicle as contained in part II of the 
Interstate Commerce Act. The proposed amendments are stated to be necessary 
to prevent the operation of so-called buy-and-sell carriers or itinerant peddlers. 
It is contended by proponents of such modification that enforcement of the act 
against this type of operation is impossible without amendments to the act. 

The definition of private carriers as set forth in section 203 (2) of the act 
was interpreted by the Commission in the Lenoir Chair case as affirmed by the 
Supreme Court of the United States in the Brooks case; in those cases the so- 
called primary business test was established. Proponents for modification 
contend that it is necessary to write into the statute the holding of the court in 
the Brooks case. The amendments that have been proposed from time to time 
say nothing different than what the court has interpreted the present definition 
to mean. They would, therefore, add nothing to the act which would make 
enforcement of the provisions against so-called itinerant peddlers or buy-and-sell 
carriers any easier or more effective than the present provisions of the law. 

The league believes that unlawful operation of so-called buy-and-sell carriers 
can be stopped by proper enforcement of the present law and that modification or 
changes in the definition of private carriers will merely open up litigation before 
the Commission and the courts. The mere fact that the definition was changed 
would give to all those interests who want to restrict legitimate private carrier 
operations an opportunity to go again before the Commission and the courts 
insisting that the change in language must have meant that Congress had in 
mind something more than the primary business test as a method of determining 
legitimate private operations. 

The league is firmly of the opinion that no change in the definition of a private 
carrier is necessary and that unlawful operations of so-called itinerant peddlers 
or buy-and-sell operators is a matter of enforcement under the present provi- 
sions of the law. It has been cooperating therefore with the Commission and 
with carriers to bring about a program of enforcement under the satisfactory 
present terms of the law. 


Belated ICC enforcement program should go ahead without changing the law 


The present satisfactory test of bona fide private carriage was established 
in the Lenoir Chair case, decided by the Commission in 1949, and affirmed by the 
eourts in 1950 in the Brooks case. Notwithstanding the clear and enforceable 
concept of the primary business test as there approved, there is not a single re- 
ported case of administrative investigation or cease and desist order against an 
illegal or pseudo private carrier operation from the time of the Lenoir Chair 
case in 1949, down to the year 1957. During that period, there were a few at- 
tempts by the Commission to secure a judicial determination and injunction 
against buy-and-sell operators, the first two of those cases having been decided 
in 1953. In those cases (Woodall Food Products and Claude A. Taylor) the 
courts held the operations there involved to be lawful under the circumstances 
of each case and refused an injunction. Subsequently, the Commission brought 
two other injunction proceedings in which they were successful (the Scott case 
in 1954 and the Asphalt Supply Co. case in 1957). The league believes that de- 
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cisions in all of those court cases were sound on the facts of the cases as pre- 
sented and that the contrary results were not at all due to any deficiency in the 
definition of private carriage or the primary test. 

Accordingly the league has urged upon the Commission the undertaking of a 
real enforcement program including both court proceedings and administrative 
investigation. Such a program of enforcement is now under way, and at the 
present time the following court proceedings are pending: 

ICC v. J. A. Scharoff & Co., Civil No. 5659, District of Colorado, complaint 
for injunction filed, answer filed, pretrial conference held November 13, 1957; 
awaiting trial. Transportation of fresh meats. 

I. 0. C. v. D. G. Seago, Jr., and M. F. A. Milling Co., Inc., Civil No. 2713, South- 
ern District of Mississippi (Jackson division) ; civil complaint for injunction filed 
in November; answer filed February 3, 1958; awaiting trial. Transportation of 
commercial feeds. 

U.S. v. Louis J. Mantych and Golden Bear Produce Distributors, Inc., Criminal 
No. 26608-CD-S. D.-Calif. (Central division) ; criminal information filed March 
3, 1958. Transportation of fresh meats. 

U.S.v. W. Jd. Digby, Inc., and Golden Bear Product Distributors, Inc., Criminal 
No, 26610—-CD-S. D.-Calif. (Central division) ; information filed March 3, 1958. 
Transportation of fresh meats. 

Furthermore, Chairman Howard Freas of the Interstate Commerce Commis- 
sion stated publicly last week in an address to the 12th annual membership 
meeting of the Western Highway Institute at Palm Springs, Calif., that, since 
last October the Commission has approved for filing in the Federal courts 11 
separate proceedings involving alleged unauthorized operations by means of 
the so-called buy-and-sell device. 

Not only has the Commission now undertaken for the first time an exten- 
sive program of enforcement by court proceedings, it has also engaged in wide- 
spread administrative investigations under its own dockets looking towards 
the ascertainment and finding of facts on which it will then be possible to make 
cease and desist orders or file additional court proceedings. In appendix A of this 
statement, I have listed all of the administrative proceedings that have come 
to my attention in which such investigations are being made by the Commis- 
sion into buy-and-sell practices. 

If the Congress were now to approve any change in the definition of private 
carriage or any amendment to the law pertaining thereto, the league believes 
that the inevitable result would be further litigation concerning the interpreta- 
tion of the law as amended and that the current enforcement program would be 
seriously hampered and postponed pending such litigation. 

Under all the circumstances, therefore, I respectfully urge your committee on 
behalf of the National Industrial Traffic League that H. R. 5825 be not approved. 


APPENDIX “A” 


Fraering Brokerage Company, Inc. (New Orleans, La.)—Investigation of Op- 
erations, docket No. MC—C—1994 ; exceptions filed and matter awaiting issuance of 
final report. Transportation of sugar. 

Territo & Sons, a Partnership—NSalvatore Territo, Charles Territo, and Vincent 
Territo (Paterson, N. J.), docket No. MC—C-2039; hearing postponed at request 
of statutory court in district of New Jersey, following filing of complaint by 
respondent seeking to have Commission’s order set aside. The transportation of 
petroleum products, in tank trucks. 

Calter Petroleum Co., Inc., Charles, Vincent, and Joseph Territo, and James 
Calderio (Paterson, N. J.), docket No. MC—C-2040; hearing postponed at request 
of statutory court in district of New Jersey, following filing of complaint by 
respondent seeking to have Commission’s order set aside. The transportation of 
petroleum products, in tank trucks. 

Emma Shannon and Richard J. Shannon, d/b/a FE. and R. Shannon, and J. T. 
Wilcox, d/b/a Wilcox Brokerage Company (San Antonio, Tex.), docket No. 
MC-—C—2055 ; exceptions filed and matter now awaiting issuance of final report. 
Transportation of sugar. 

Cecil Payne Supply Company, Inc. (Tucson, Ariz.), docket No. MC—C-—2120. 
Investigation of Operations—Hearing held and matter now awaiting issuance of 
Examiner’s Report. Transportation of lumber. 

Bernard L. McCue, d/b/a McCue Transfer, et al. y. Albert Clausen, d/b/a 
Clausen Grain Co. (Norfolk, Nebr.) and The Barton Salt Oo. (Hutchinson 
Kans.), docket No. MC-C-2130; formal complaint filed; hearing held, examiner’s 
recommended report and order served April 1, 1958. Transportation of salt. 
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Bernard L. McCue, d/b/a McCue Transfer, et al. v. Ideal Seed Store (Wessing- 
ton, S. Dak.), docket No. MC—C-2130, sub 1 and Carey Salt Company (Hutch- 
inson, Kans.) ; formal complaint filed; hearing held, examiner’s recommended 
report and order served April 1, 1958. Transportation of salt. 

McCue Transfer, et al. v. A. C. Penner d/b/a Penner Grain Company (Inman, 
Kansas.) and Morton Salt Company (Kansas City, Mo.), docket No. MC—C-—2130, 
sub 2; formal complaint filed; hearing held, examiner’s recommended report and 
order served April 1, 1958. Transportation of salt. 

Monkem Salt Company, Inc. (Joplin, Mo.) and American Salt Corp. (Kansas 
City, Mo.), docket No. MC-—C-2135; investigation of operations; formal com- 
plaint filed; hearing held, examiner’s recommended report and order served 
April 1, 1958. Transportation of salt. 

Stutzman Truck Line (Lincoln, Nebr.) and Independent Salt Company (Kan- 
napolis, Mo.), docket No. MC—C-—2144; investigation of operations; formal com- 
plaint filed; hearing held; examiner’s recommended report and order served 
April 1, 1958. Transportation of salt. 

Leo Heyen (Milford, Nebr.) and Morton Salt Company (Chicago, Ill.), docket 
No. MC—C-2145; investigation of operations; formal complaint filed; hearing 
held ; examiner’s recommended report and order served March 31, 1958. Trans- 
portation of salt. 

L. F. Campbell (Royal Oak, Iowa) and Carey Salt Company (Hutchinson, 
Kans.), docket No. MC—C-—2146; investigation of operations; formal complaint 
filed; hearing held; examiner’s recommended report and order served April 1, 
1958. Transportation of salt. 

Dreher Cement Service and Dick Dreher (Beach, N. Dak.), docket No. 
MC-C2151; investigation of operations; formal complaint filed; hearing held 
and matter now awaiting issuance of examiner’s report. Transportation of 
cement. 

Donald L. Wilson (Riverdale, Kans.) ; J. Aron & Company, Inc. (New Orleans, 
La.) ; American Sugar Refinery Company (New Orleans), Meinrath Brokerage 
Company (Kansas City, Mo.) and Kerr-Green Brokerage Company (Oklahoma 
City, Okla.), docket No. MC—-C-—2171; investigation of operations; matter to be 
considered at oral hearing, date of which has not yet been set. Transportation 
of sugar. 

Subler Transfer, Inc. (Versailles, Ohio); Keiser and Company, Inc. (New 
York, N. Y.) ; Leif Simonson (Toledo, Ohio) ; Robert O. Hess (Wheeling, W. Va.), 
docket No. MC—C-—2182; investigation and revocation of permits; matter to be 
considered at oral hearing, date of which has not yet been set. Transportation 
of sugar. 

Riggs Dairy Erpress, Inc. (Versailles, Ohio); and W. H. Edgar & Son, Inc. 
(Detroit, Mich.), docket No. MC—C-2181; investigation and revocation of certifi- 
cates; matter to be considered at oral hearing, date of which has not yet been 
set. Transportation of sugar. 

Jackson Trucking Co., Inc. (Indianapolis, Ind.) ; Fuller Brokerage Co. (Indi- 
anapolis, Ind.) ; W. H. Edgar & Son, Inc. (Indianapolis, Ind.) ; Crostreet and 
Rust (Indianapolis, Ind.); Stuart Fox Company (Dayton, Ohio), docket No. 
MC—C~-2179: investigation and revocation of permits; matter to be considered at 
oral hearing, date of which has not yet been set. Transportation of sugar. 

Frederick Earl Johnson, d/b/a Johnson Truck Rental (Bell, Calif.); and 
Hygrade Food Products Corporation (Vernon, Calif.), docket No. MC—C2185; 
investigation of operations; matter to be considered at oral hearing, date of 
which has not yet been set. Transportation of meat. 

Douglas G. Patterson, d/b/a Patterson Driving Service (Los Angeles, Calif.) 
and Robert Strickland, d/b/a Strickland Truck Rentals (Los Angeles, Calif.) 
and Hygrade Food Products Corporation (Vernon, Calif.), docket No. 
MC-C-2187; investigation of operations and practices; matter to be considered 
at oral hearing, date of which has not yet been set. Transportation of meat. 

Joseph V. Hofer, d/b/a Hofer Truck Line, and Hofer, Inc. et al. (Girard, 
Kans.) ; Hofer, Inc. (Girard, Kans.); J. Aron & Company, Inc. (New Orleans, 
La.) ; Midwestern Brokerage Company (Texarkana, Texr.), docket No. MC-—C- 
2188; investigation of operations order instituting proceeding served on April 4, 
1958. Transportation of sugar. 

E. E. Mumby, Marjorie G. Mumby, and EB. B. Mumby (Fairmont, Nebr.) ; 
Lexington milling and Elevator Company, Inc. (Lexington, Nebr. ); Rodney 
Villing Company, Inc. (Kansas City, Mo.) ; John E. Koerner & Company (New 
Orleans, La.) ; Midwest Brokerage Company (Fairmont, Nebr.) ; Wilbur DeVan 
Brokerage Company (Omaha, Nebr.); Devaney-Gufler Brokerage Company 
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(Kansas City, Mo.) ; Wright Brokerage Company (Siougw Falls, 8S. Dak.) ; R. D. 
Vernon Company (Cedar Rapids, Iowa); J. Aron & Company, Inc. (New 
Orleans, La.); Henderson Sugar Refinery, Inc. (New Orleans, La.); The 
American Sugar Refining Company (New Orleans, La.) ; and the South Coast 
Corporation (New Orleans, La.), docket No. MC—C-2189; investigation of opera- 
tions; order instituting proceeding served on April 4, 1958. Transportation of 
sugar and flour. 

Mr. Maruews. The statement is in opposition to the bill and to any 
change in the definition of private carriage. 

The statements made in there are sufficient in themselves and I 
would like to comment on a part of it. We have included in our 
statement in appendix A a list of cases that the Commission now has 
under consideration, some of which are in court, and others have not 
reached that stage yet. 

On page 4, we list the four cases that are in court which the Com- 
mission has investigated and court proceedings are in order and they 
are awaiting trial. They involve the transportation of meat and 
commercial feeds. 

The other cases have not reached that point but they involve trans- 
portation of sugar, salt, petroleum products, and there is some meat 
transportation involved in it. 

Our plea, primarily, is to let these cases go through without change 
of law because we feel, as a result of talking with Commissioner Freas, 
that favorable action insofar as the Commission is concerned will be 
taken on a majority of these and result in the correction of the dif- 
ficulties that caused the presentation of the change in the law. 

I personally visited with the Commissioner and talked about these 
cases or similar ones. They are conducting a very thorough investi- 
gation so far as I know on these and others, on which some of us 
have helped furnish information as to the activity of certain illegal 
private carriage or illegal for-hire carriage, whichever you might 
want to call them, and I feel that the result will be very good in 
correcting the buy and sell activities and the illegal lease activities. 
As a matter of fact, the other people who testified this morning have 
mentioned mostly illegal buy and sell operations, but there are illegal 
leasing operations involved in these cases which are just as important, 
and I think that they need to be fully aired and we are afraid that 
if the law is changed these will never be carried through. They will 
have to start over. 

We are also afraid that if the law is changed it could easily be 
different than that agreed to and we will be back in court again as 
we were in the Brooks and other cases similar to that. 

The CuHarrman. Do you think that the philosophy in the Brooks 
case should be followed ? 

Mr. Matuews. The primary business test ; yes, sir. 

The Cuarrman. You think that should be the law ? 

Mr. Matnews. Yes, sir. 

The Cuarrman. And if the committee worked it out adhering to 
that principle, would that satisfy you ? 

Mr. Maruews. The primary business test as is now stated is correct 
and we feel that the law as now stated can be enforced and the correc- 
tion is made by such cases as we cite in our testimony. 

That is essentially what we have in there and we plead for an 
opportunity for the Commission to carry it through. 

The Cuatrman. However, if some people feel otherwise about it. 
that it cannot be corrected by present law, and then if an effort is 
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made and we actually can correct it to carry out the intention to 
follow and adhere to the Brooks opinion, then that would satisfy 
you? 

Mr. Maruews. Yes. Up until these cases there was very little 
activity for a number of years to make these corrections. This is 
recent activity and is going along very well. We feel it can be carried 
out very well to the proper conclusion, 

The Cuarrman. Thank you very much, Mr. Mathews. 

Your entire statement will be put in the record and the committee 
will read it in its entirety with a great deal of interest. 

Mr. Maruews. Thank you very much, sir, for giving me an op- 
portunity to appear. 

The CuarrMan. We are glad to have had your testimony. 

Mr. George P. Shuler. [ understand you cannot be here. 


STATEMENT OF GEORGE P. SHULER, ASSISTANT VICE PRESIDENT 
AND GENERAL TRAFFIC MANAGER, OSCAR MAYER & CO., ON 
BEHALF OF ILLINOIS TERRITORY INDUSTRIAL TRAFFIC LEAGUE 
AND TRAFFIC COMMITTEE, WISCONSIN MANUFACTURERS ASSO- 
CIATION 


Mr. Suuter. That is right, Mr. Chairman. 

May I just make a brief statement ? 

My statement has been filed with the clerk and I have some extra 
copies. 

The CHatrMan. It will be put in the record in its entirety. 

(The statement referred to follows :) 


STATEMENT OF GEORGE P. SHULER ON BEHALF OF THE ILLINOIS TERRITORY 
INDUSTRIAL TRAFFIC LEAGUE 


My name is George P. Shuler of Madison, Wis. I am assistant vice president 
and general traffic manager of Oscar Mayer & Co., a meatpacking concern oper- 
ating slaughtering plants at Madison, Wis., and Davenport, Iowa; and processing 
plants at Chicago, Ill.; Atlanta, Ga.; Philadelphia, Pa.; and Los Angeles, Calif. 
I am a member and first vice president of the Illinois Territory Industrial Traffic 
League. 

The Illinois Territory Industrial Traffic League is a regional organization 
composed entirely of shippers. Its membership also includes commercial and 
trade organizations whose underlying members have a direct interest in trans- 
portation and traffic matters. The league speaks for those who pay transporta- 
tion charges as shippers and receivers of freight. It has no carrier members. 
At present the Illinois league has 238 members drawn from all parts of Illinois 
Freight Association territory. That territory embraces the entire State of 
Illinois and border cities in Iowa and adjoining States such as southern Wis- 
consin, including Madison and Milwaukee. 

Various members of the Illinois Industrial Traffic League are smaller shippers 
not holding membership in the National Industrial Traffic League. These ship- 
pers are located in such cities as St. Louis, Springfield, Peoria, Bloomington, 
Du Quoin, Sterling, East Moline, Jacksonville, Rockford, Joliet, Kewanee, Free- 
port, Collinsville, Galesburg, Ill.; Kenosha, Racine, Madison, Wis.; Burlington, 
Davenport, and Keokuk, Iowa. We therefore feel that the Illinois league 
should present its views in a representative capacity to your honorable com- 
mittee. Members of the league make use of all agencies of transportation—rail, 
motor, water, air, pipeline, and freight forwarders, and have a direct and con- 
tinuing interest in the welfare and successful operation of all forms of trans- 
portation. Our members operate trucks as an incident to the conduct of their 
regular businesses. 
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The Illinois League is opposed to any change in the present statute relating 
to private carriers because it is convinced that the Interstate Commerce Com- 
mission has ample authority under the present act to control for-hire transporta- 
tion if conducted under the guise of private carriage whether it be alleged buy- 
and-sell operations, gypsy trucking, so-called trip-leasing of drivers with equip- 
ment, or other forms of pseudoprivate carriage. Shipper members of the League 
agree with for-hire carriers that all forms of illegal private carriage should, be 
stopped. We are in full accord with criminal or civil proceedings which the 
Interstate Commerce Commission has instituted or is about to institute in the 
courts or otherwise to deal with clear violations of the present act. A fair trial 
with an intensive program of enforcement should come first we believe. Until 
such time as there are important cases decided by the courts to the effect that 
the Commission does not at present have sufficient authority to deal with buy- 
and-sell operations, we are convinced that no change in the statute is necessary. 
Changes, if made, will undoubtedly create confusion and impel litigation to ascer- 
tain their validity, meaning, scope, and application—expensive to the small car- 
rier or shipper compared with the availability of extensive staffs of the large 
carriers. Why should that become necessary? “In trying to better, oft we mar 
what’s well” (Shakespeare). 

Members of the Illinois League have enough business problems to deal with 

in these times without having to confront time-consuming and costly litigation 
before the Commission and the courts to protect their bona fide private carrier 
operations. In the past decade the courts have clearly established the test for 
a private carrier operation by decisions in the Lenoir Chair case, the Schenley 
case and the Supreme Court review of the Brooks case. Those cases were prose- 
cuted by shipper organizations at great expense and have resulted in stabilizing 
bona fide private carrier operations. The Illinois Territory Industrial Traffic 
League does not feel that the status of private carrier operation should be im- 
paired or disturbed at this time by redefinition or by adding anything to the 
provisions of section 203 (a) (17) of part II of the Interstate Commerce Act. 


Mr. Suuter. I would like to add, if I may, that subsequent to the 
request for time I was directed to speak for the Traffic Committee 
of the Wisconsin Manufacturers Association as well as the Illinois 
Territory Industrial Traffic League, and I would like to have my 
statement so considered as submitted on behalf of both organizations, 
sir. 

The CuairMan. Very well, the record will show that. 

Mr. Suuter. I will pass these out. If I have a minute could I make 
one very brief observation ¢ 

The CHarrMan. Yes. 

Mr. Suuer. We are taking the same position as the National In- 
dustrial Traffic League for whom Mr. Mathews spoke and I would 
like to make this one observation: On this private carriage thing it 
is elementary in any transportation that a carrier to do any good, 
private, for hire, or otherwise, has to balance up to the best of his 
ability in both directions. 

The private carrier thing, as we see it, is for the long haul. The 
private carriage that is taking the business away from the for hire 
carriage could not exist if proper treatment was given to the exempt 
agricultural commodities, which is another subject, of course, but it 
is very closely related to it. 

In the instance that was just cited by one of our railroad friends, 
the potato haul northbound comes about and the carrier balances that 
haul because he has a hauling exempt commodity out of Alabama or 
wherever it is; namely, the potatos, and even though there is some 
redefinition or revision this statute, unless the exempt commodity 
thing is dealt with simultaneously, we do not see much of any relief 
will come to anybody. 

Thank you very much. 
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The Cuatrman. Thank you very much, Mr. Shuler. 

May I ask you the same question: If the committee or the Congress 
should take any action in trying to clear this matter up and define 
clearly where you would know true private carriers would not be 
molested, and the Brooks case were to be adhered to, would it then 
meet your thinking on the problem ? 

Mr. Suuter. We are in favor of the primary business test. We 
think that already exists and the Brooks test combined with the statute 
is the law today as I understand it, and as long as that law can be 
maintained we are in favor of it. We would see no necessity for writ- 
ing it into the new statute. 

The Cuarrman. Thank you very much. 

The committee will adjourn. 

(Whereupon, at 12:25 p. m., the hearing was adjourned until 10 
a.m., Thursday, May 1, 1958.) 
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REDEFINITION OF PRIVATE CARRIER OF PROPERTY 
BY MOTOR VEHICLE 


THURSDAY, MAY 1, 1958 


Hovse or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
COMMUNICATIONS OF THE COMMITTEE ON 
INTERSTATE AND ForeriGN COMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 1333, 
New House Office Building, Hon. John L. Flynt, Jr., presiding. 

Mr. Fiynr. The subcommittee will now resume its hearings on H. 
5825 which were not completed at the hearing on this legislation on 
Tuesday last. 

The first witness this morning will be Mr. R. J. Van Liew. 

Is Mr. Van Liew here? 


STATEMENTS OF JEROME H. HECKMAN, ASSISTANT GENERAL 
COUNSEL, AND VINCENT O'DONNELL, MANAGING DIRECTOR, 
PRIVATE CARRIER CONFERENCE, ON BEHALF OF R. J. VAN LIEW, 
CHAIRMAN, PRIVATE CARRIER CONFERENCE, INC., OF AMERI- 
CAN TRUCKING ASSOCIATIONS, INC. 


Mr. Heckman. Mr. Chairman, Mr. Van Liew was here Tuesday 
and had every intention of being with the committee today. 

I am Jerome H. Heckman, assistant general counsel of the Private 
Carrier Conference, and I would like to give Mr. Van Liew’s state- 
ment, if I may. 

Mr. Frynvt. Mr. Heckman, you may doso. And I believe you were 
present when I made the statement a few minutes ago that we do go 
into session at 11 o’clock this morning, and as soon as there is a call of 
the House after 11 we will have to suspend. 

With that admonition, you may proceed. 

Will you identify yourself for the record formally again. 

Mr. Heckman. Yes, sir. 

My name is Jerome H. Heckman, assistant general counsel, Private 
Carrier Conference of the American Trucking Associations. 

I would like to introduce Mr. Vincent O’Donnell, if I may. He is 
the managing director of the Private Carrier Conference. 

Mr. Fiynv. Do you desire that he be seated with you at this time? 

Mr. Heckman. Yes, sir. 

Mr. Friynt. Without objection, Mr. Heckman, you may proceed in 
the place of Mr. Van Liew. 

Mr. Heckman. Thank you, sir. 
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We very much appreciate the opportunity to express the Private 
Carrier Conference’s views on what we consider a highly objectionable 
legislative proposal, the only real object of which, in our opinion, is to 
strike out at private carriage and the American shippers’ traditional 
freedom of choice in selecting the mode of transportation best tailored 
to his needs and the ultimate goal of moving consumer goods to the 
market place. 

At this time I would like to inform the committee that we are also 
authorized to speak today for the National Truck Leasing System of 
Chicago, Ill., and the Car & Truck Rental & Leasing Association of 
Chicago, Ill., both of which organizations vigorously oppose any 
change in the present statute which might jeopardize the primary 
business criteria. 

The Private Carrier Conference, Inc., is an independent, autono- 
mous organization composed of over 3,000 manufacturers, farmers, 
and distributors, all of whom operate private motor trucks in the fur- 
therance of their primary business activity. In addition, the confer- 
ence speaks for the thousands of private carrier members of the 50 
affiliated ATA State trucking associations. 

It will be helpful to the committee to have some general appraisal 
in these introductory remarks of the number of trucks operating in 
the United States and the overwhelming number of such trucks which 
are owned or operated by private carriers. 

In 1956 there were 10,162,000 trucks registered in the United States, 
which set a new all-time record for registrations. It has been reliably 
estimated that 77.6 percent of the trucks in the United States, exclud- 
ing farm and Government vehicles, are engaged in private carriage. 
Thus it is that we have private carriers using trucks in all of the end- 
less variety of services which go to make up what we choose to call 
the American economy. 

Some breakdowns on the use of private carrier trucks will also be 
of interest to the committee. In 1956 there were 4,806,000 units used 
in private carrier local delivery service, and 681,000 units were used 
by private carriers in intercity service. At the same time for-hire 
carriers in the United States employed 1,016,000 units in local deliv- 
eries and 610,000 units in intercity service. 

The distribution of intercity private carrier power units by voca- 
tional use as of January 1, 1957, may also be of interest to the com- 
mittee. In 1956 wholesalers operated 36 percent, or 245,000, of the 
681,000 private trucks engaged in intercity service; retail distribution 
accounted for 18 percent, or 122,000 units; processing industries uti- 
lized 14 percent, or 95,000 units; construction involved the use of 10 
percent, or 68,000 units; private carrier intercity tank truck opera- 
tions represented 6 percent, or 41,000 units; extractive industries also 
used 6 percent, or 41,000 units; public utilities accounted for 3 per- 
cent, or 20,000 units; and miscellaneous units represented 7 percent or 
47,000 power units. In 1955 private and all other nonregulated car- 
riers rolled up over 151 million intercity ton-miles as compared to 
about 75 million intercity ton-miles by all for-hire motor carriers. 

Private carriage, as can be seen, is immensely important to the 
American economy and to the entire fabric of our American indus- 
trial system. It is indeed the keystone to our American distribution 
system, and nothing should be done to disturb, much less to destroy, 
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the vital role which the private carriers play in our American pattern 
of transportation. 

The invention of the motortruck and its use as a tool in our indus- 
trial and agricultural pattern has perhaps revolutionized the Ameri- 

can transportation and distribution system. The motortruck enables 
any individual with a small investment to become his own transporta- 
tion facility. No longer do farmers, merchants, producers or distrib- 
utors of products need to rely solely upon public transportation sys- 
tems. The expansion of business and markets made possible by hav- 
ing such efficient transportation at the beck and call of industry, com- 
merce and agriculture is one of the basic reasons for our expanding 
economy, W ith all the benefits flowi ing therefrom to the public carriers. 

Yet we find the Congress today consideri ing a bill which, if enacted, 
would constitute, in our opinion, a springboard from which for- hire 

carriers, both rail and motor, could reinstitute both administrative 
and judicial attacks upon the basic right of industry and agriculture 
to haul their own goods freely, flexibly, and economically in their 
own equipment. 

Even a casual review of various Interstate Commerce Commission, 
court, and congressional proceedings involving private carriage will 
bring forcibly to the attention of the committee the almost unbelievable 
intent on the part for the for-hire carriers to restrict, restrain, and 
curtail private transportation in the United States. These same 
groups are again before the Congress in this proceeding either in sup- 
port of this bill or offering even more restrictive legislative e amend- 
ments than we have before us. 

The proponents of the change in the private carrier statute are the 
common carriers by rail and highw ay who, over the years, have ad- 

vanced weird legislative and administrative proposals intended to bind 
and shackle private carriage in the United States. History will dis- 
close the fact that they have made numerous efforts to substitute 
the compensation test for the primary business test so that if a carrier 
obtained any compensation or anything of value in connection with 
the transportation of his own goods, ipso facto he would become a 
for-hire carrier. At another time they were so bold as to suggest 
that if a private carrier had experienced any substantial growth in ‘the 
number of trucks operated he would then’ become a for-hire carrier 

rather than a private carrier. 

These proposals in the past have been not only mischievous, but have 
been dangerous and a threat to the whole pattern of transportation 
in the United States. The present proposals are equally objectionable, 
and we confidently believe that the subcommittee should recognize 
that the target is not the buy-and-sell operator but the private carriers 
of the United States. 

House Bill 5825 would amend paragraph (17) e section 203 (a) 
of the Interstate Commerce Act, as amended (49 U.S. C. sec. 203 (a) 
(17) ), by chs anging the period at the end thereof toa nln and adding 
the italicized portion below : 


Sec. 203. (a) (17) The term “private carrier of property by motor vehicle” 
means any person not included in the terms “common carrier by motor vehicle” 
or “contract carrier by motor vehicle,’ who or which transports in interstate 
or foreign commerce by motor vehicle property of which such person is the 
owner, lessee, or bailee, when such transportation is for the purpose of sale, 
lease, rent, or bailment, or in furtherance of any commercial enterprise [J]: 
Provided, however, that any such person who purchases, transports, and sells 
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property for the purpose of fostering a highway transportation business is en- 
gaging in a public transportation service and shall, nevertheless, be included 
within the terms “common carrier by motor vehicle” or “contract carrier by 
motor vehicle.” 

As justification for this proposal, the Interstate Commerce Com- 
mission says it wants to make clear that all for-hire motor carrier 
transportation, whatever its form, other than specifically exempt, be 
made subject to regulation. To bolster its recommendations, it cites 
certain practices of persons engaging in actual for-hire transportation 
of property and evading economic regulation to which common and 
contract carriers are subject. 

The Commission and the other proponents of this bill say that one of 
the subterfuges most commonly used is the buy-and-sell method of 
operation whereby bills of lading, invoices, et cetera are issued to make 
it appear that the commodities Shine transported are those of the ve- 
hicle owner. The Commission further states that it does not believe 
that this practice constitutes private carriage as defined by the courts 
in the Lenoir Chair case (Brooks Transportation Co. v. U.S.,340 U.S. 
925) in which the primary business test was applied. 

We certainly agree with this latter contention of the Commission. 
These so-called buy-and-sell operations would, under the primary 
business test, be classified as for-hire carriage. Yet the Interstate 
Commerce Commission in H. R. 5825 seeks a redefinition of the term 
“private carrier” which would seriously endanger the hard-won pri- 
mary business test that has afforded a definite and workable basis 
under the existent definition of private carriage. 

In other words, the primary business test, which this bill would en- 
danger, is the very tool by which such unlicensed truck operations 
could be stopped. Its doctrine, implemented by the powers of the In- 
terstate Commerce Commission, would disqualify the buy-and-sell 
operators. 

The Commission in this bill would discard the solution to the very 
problem which it most loudly deplores. 

We can begin with the proposition that, if that portion of the amend- 
ment to the Interstate Commerce Act to which we have referred be- 
comes law, it might immediately become applicable to all cases pending 
before the Interstate Commerce Commission and the courts of the land, 
as well as to all private carriers, whatever their status may have been 
previously (Ziffrin, Inc. v. United States, 318 U.S. 73, 1948; The 
Peggy, 1 Cranch 103 (1801) ). 

To restate the proposition, all carriers which are presently desig- 
nated private carriers might be subject to redesignation under the 
amendment. This is not to say that there would necessarily be a change 
in the individual status of every private carrier after passage of the 
amendment. The status of the individual carrier would depend upon 
the construction given the amendment. 

However, by the very fact of amendment there might be evidence of 
the intent of Congress to change the present interpretation given to the 
term “private carrier.” The following statement is from a leading 
text on the law: 


Presumption of intent to change law. It will be presumed that the legislature, 
in adopting the amendment, intended to make some change in the existing law, 
and therefore the courts will endeavor to give some effect to the amendment. So 
a change of phraseology from that of the original act will raise the presumption 
that a change of meaning was also intended, as where material words contained 
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in the original act are omitted from the amendatory act * * * (59 Corpus Jour. 
1097). 

There is no special property right in the interpretation of the term 
“private carrier” as it is currently construed by the courts and the 
Commission. If Congress changes the law, previously decided cases 
might provide no particular basis for the retention of the primary 
business purpose test. 

There is a legal maxim to the effect that there is no vested right in 
an existing law in and of itself which precludes its repeal. It is a 
well-adtobtichee principle that legislative power includes the power to 
repeal existing laws, as well as the power to enact laws and to amend 
laws, subject to certain constitutional restrictions (Western Union 
Telegraph Co, v. Louisville & N. R. Co., 258 U. S. 18, 1922; Campbell 
v. Holt, 115 U.S. 620, 1885). 

To put the point another way, where rights derive from statutory 
provisions based solely on the constitutional power of Congress to 
regulate interstate commerce, the rights are always subject to change 
by subsequent exercise of the paramount power which in the original 
instance give them birth (May v. General Motors Corporation, 73 F. 
Supp. 878, 1947). 

It is for the courts, in the last analysis, to determine just what has 
been amended or repealed and the effect of such amendment or repeal. 
If any of these amendments were passed, the courts would ultimately 
have to decide the extent of their effect, and this, of course, would 
require new litigation. 

The main problem which would face the courts and the Commis- 
sion, and which would undoubtedly have to be relitigated on — 
of an amendment, would be one of statutory construction and inter- 
pretation. Prior interpretations would no longer hold if an amend- 
ment were passed. 

The problem is neatly summed up in the case of Balian Ice Cream 
Co. v. Arden Farms Co. (94 F. Supp. 796, 1950), in which the court 
said: 

Whether an act is amendatory of existing law is determined not by title 
alone, or by declarations in the new act that it purports to amend existing law. 
On the contrary, it is determined by an examination and comparison of its 
provisions with existing law. If its aim is to clarify or correct uncertainties 
which arose from the enforcement of the existing law, or to reach situations 
which were not covered by the original statute, the act is amendatory * * *. 

In Walling v. Portland Terminal Co. (330 U. S. 148, 1947), the 
Supreme Court was required to pass upon the definition of “employees” 
under the Fair Labor Standards Act. In attempting to define the 
subject term, the high court said: 

But, in determining who are “employees” under the act, common-law employee 
categories or employer-employee classifications under other statutes are not of 
controlling significance.* * * This act contains its own definitions, comprehen- 
sive enough to require its application to many persons and working relationships 
which, prior to this act, were not deemed to fall within an employer-employee 
category. 

The term “employees” was again the subject of definition in National 
Labor Relations Board v. Hearst Publications (322 U.S. 111, 1944). 
Again the Supreme Court made clear that previous definitions were 
not applicable : 


Whether, given the intended national uniformity, the term “employee” includes 
such workers as these newsboys must be answered primarily from the history, 
terms, and purposes of the legislation. The word “is not treated by Congress as 
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a word of art having a definite meaning. * * *” Rather, “it takes color from 
its surroundings * * * [in] the statute where it appears,” * * * and derives 
meaning from the context of that statute, which “must be read in the light of 
the mischief to be corrected and the end to be attained. 

“That term, like other provisions, must be understood with reference to the 
purpose of the act and the facts involved in the economic relationship.” 


The point is that we have already gone through this process of 
judicial interpertation, and, as a result, we now have a definition of 
“private carrier” which is eminently fair and workable. It is a defi- 
nition which has been developed at the expense of much litigation 
before the Commission and the courts. 

The basic test was laid down in Woittishek Common Carrier Appli- 
cation (42 MCC 193, 1943), where the Commission reviewed the entire 
subject of for-hire versus private carriage. Though this was not the 
first time the Commission had considered the subject, it laid down 
a definite rule in the Woitishek case as follows: 

After careful reconsideration of the entire subject, we are convinced that we 
should continue as in the past to determine all issues of for-hire versus private 
carriage on the basis of the operator’s primary business. In so doing, we shall, 
of course, give appropriate consideration to the fact, when shown, that an 
operator receives compensation for transportation performed identifiable as 
such, but we do not think that such fact alone should be allowed to control our 
decisions. Neither does it follow that an operator having a bona fide business 
other than transportation may not also be a carrier for hire if it appears that 
any transportation which he performs is not primarily in furtherance of his 
noncarrier interest but rather is performed with a purpose to profit from the 
transportation as such, In short, each case must be determined upon its own 
particular facts and neither the receipt of compensation for transportation iden- 
tifiable as such nor the existing of some noncarrier business to which the trans- 
portation may be incidental is alone conclusive. 


Following the Woitishek case there was a series of Commission 
decisions further defining and reaffirming the basic difference between 
private carriers and those subject to regulation by the Interstate Com- 
merce Commission. A good example of the continuous struggle that 
has been waged for recognition by private carriers is the matter of 
Burlington Mills Corp.—Transp. for Compensation (48 MCC 787, 
1948 ; Rehearing 53 MCC 327, 1951). 

In 1948 the Commission opened an investigation on its own motion 
into the motor carrier operations of Burlington Mills. In its decision 
the Commission stated : 

The facts above stated clearly establish that Burlington’s primary business 
is that of the manufacture and processing of textiles. There is no showing that 
any motor-carrier transportation service is furnished by Burlington for any of 
the now remaining subsidiary corporations. 

Proceedings were again opened in 1950 upon the basis of petitions 
filed by rail carriers, and new evidence was submitted relating to the 
policy and intent of Burlington Mills in the operation of their motor 
vehicles. For a second time the Commission held Burlington Mills to 
be a private carrier, saying : 

Upon careful consideration of the entire record, we find nothing to support 
a conclusion that the operation by Burlington of its own vehicles in the manner 
above described is done with the intention of profiting from a motor-carrier op- 
eration as a separate enterprise apart from its primary business of manufactur- 
ing. 


In both decisions the Commission cited the Woitishek case and 


Lenoir Chair Co. Contract Carrier Application (48 MCC 259, 1948) 
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as being controlling and as presenting the true test, the “primary busi- 
ness purpose” test, as the basis for determination. 

The Commission decisions in the Lenoir case and the Schenley Dis- 
tilleries Corp. Cont. Car Application (48 MCC 405, 1948) were ap- 
pealed to the United States District Court for the Eastern District of 
Virginia. That court was pressed to apply the “compensation test” 
which placed the criterion on whether the carrier received any com- 
pensation for the transportation of its goods. 

The decision of the district court was an emphatic repudiation of 
the latter test. In other words of the court: 

The history of the Act, we think, completely demolished the validity of plain- 
tiff’s compensation criterion and supports the Commission's criterion of primary 
business purpose (Brooks Transp. Co. y. United States, 93 F. Supp. 517, 1950). 

The Brooks case, together with the other decisions of the district 
and circuit courts affirming the position of the private carrier, pro- 
vide a valuable body of prec ‘edent which might no longer be controlling 
if the definition of “private carrier” were amended. Among those 
decisions are Z’aylor v. Interstate Commerce Commission (209 F. 2d 
353, 1953) ; Interstate Commerce Commission v. Woodall Food Prod- 
ucts (112 F. Supp. 639, 1953) ; Znterstate Commerce Commission v. 
Scott (No. 4439 D. C. D. N. M., decided June 3, 1953, unreported) ; 
Interstate Commerce Commission v. Tank Car Oil Corp. (151 F. 2d 
834, 1945) ; Interstate Commerce Commission v. Clayton (127 F. 2d 
967, 1942) ; Interstate Commerce Commission v. Asphalt Supply Co. 
(1952 F. Supp. 559, 1957). 

If the purpose of the proposed amended definition of the term “pri- 

vate carrier” is to strike at the so-called buy-and-sell truck operations, 
whereby a truck operator engaged in w hat amounts to for-hire car- 
riage attempts to disguise himself as a private operator by taking 
title to the goods, then it is our view that the Commission is simply 
revealing a serious defect in its own enforcement policies or capabil- 
ities. If its inspectors were properly advised as to the present re- 
quirements of the law, and especially the primary business test, a mere 
showing of title to goods would not be treated as conclusive of private 

carrier status. The true test under present law is whether trans- 
portation is in furtherance of the transporter’s primary business ; not 
merely where title to goods lies. 

Proper enforcement, not legislative change, is the only answer to 
the problem. 

We concede that the Commission may have some difficulty in en- 
forcement. Enforcement is always a problem with every administra- 
tive agency that I know of, and I sincerely believe that the Commis- 
sion should be aided in its enforcement. But we basically object to 
the concept of substituting additional rulemaking or law making for 
enforcement because in circumstances where you do this the fellow 
who is violating the law now will continue to violate the law and the 
fellow who is abiding by the law now will simply have another law 
to deal with. 

We recognize that the report of the Presidential Advisory Com- 
mittee on Transport Policy and Organization, released April 18, 1955, 
and the various annual reports of the Interstate Commerce Commis- 
sion condemn such subterfuge. But we are convinced that the courts 
and the Commission are aware of the problem and can effectively com- 
bat this practice under the present definition. 
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The Private Carrier Conference holds no brief for these so-called 
buy-and-sell truckers whose specious claim to private carrier status 
lies in the transporter’s real or rigged ownership of the goods while 
in transit. We vociferously decry their operations and seek their elim- 
ination with the same intensity and determination as the for-hire car- 
riers and the ICC. 

Those persons who engage in buy-and-sell operations are not private 
carriers under present law, and are, in fact, violators of the present 
law. 

In this connection I might just note for the committee that in some 
of the testimony given on Tuesday a great deal of time was devoted 
to discussion of specific cases, almost all of which, as we sat and lis- 
tened, were obviously cases where the railroad people and the others 
were not really speaking of private carriers in any sense. They were 
speaking of illegal for-hire carriers. 

The buy-and-sell operator cannot be reached simply by passing a 
new law since, obviously, added respect for the law in general cannot 
be instilled merely by changing phraseology. 

Those who risk punishment for illegal operation will continue to do 
so under any law, and the only persons who might be injured by adop- 
tion of any new amendments would be those who are now conscious of 
their responsibilities and who abide by the limitations of the existing 
statute. 

In essence, what we are saying is what we have said to the Commis- 
sion on a number of occasions already. Buy-and-sell operations may 
be controlled only by effective law enforcement, not by changes in leg- 
islative enactment. Effective enforcement is just as possible and per- 
haps more so under present law as it would be under the proposed 
changes. 

It should be constantly borne in mind that even if there is some 
change in the definition, the Commission will be faced with the same 
enforcement problems which it has now, so that the mere enactment 
of a law will not better the Commission’s regulatory problem. Its 
only effect may be to worsen the position of the legitimate private car- 
rier who will be faced with a judicial redetermination of his status as 
a private carrier. 

The conference does not merely offer lipservice in its approach to 
this problem. We have discussed the matter at length on several 
occasions with members of the Interstate Commerce Commission and 
are far from convinced that the Commission has exhausted its present 
administrative powers in dealing with buy-and-sell operators. 

At an informal conference with members of the Commission and a 
selective group of interested parties assembled there was a frank dis- 
cussion of this redefinition problem. This meeting closed with the in- 
formal understanding that the Commission would embark upon an 
intensive enforcement program based on the present law, and that 
there would be no efforts made to ask for redefinition until it was found 
whether or not the present law would meet the situation as the Com- 
mission viewed it. 

We are happy to state that the Commission has embarked upon such 
an enforcement program. There are four cases pending before the 
various Federal district courts and there are some 17 administrative 
proceedings underway before the Commission itself. We are attach- 
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ing hereto for the further information of the Committee a list of 
these various proceedings. 

Obviously it is inopportune to draw any conclusions on the enforce- 
ment program at this time, and it is highly inappropriate to press 
for a change in the present statute while the matters are pending 
before the courts and the Interstate Commerce Commission. It is our 
firm conviction that these judicial and administrative proceedings 
will amply justify the conclusion that no new legislation is necessary. 
The present definition and the judicial precedents which have been 
established under it are entirely adequate to meet the buy-and-sell 
problem. Certainly it is only the better part of discretion to await 
this determination before suggesting any other legislation. 

The courts of the land have adopted the primary business test as 
the real and proper test in deciding upon the bona fide nature of 
private carriage. Even a layman can understand this standard. It 
states simply that if a truck operator is performing a transportation 
service in furtherance of a primary business activity other than 
transportation, then he is a private carrier. On the other hand, if it 
is decided upon the facts that the primary business of the truck opera- 
tor is transportation and that his trucking activities are not carried 
on in furtherance of another noncarrier business, then he is in fact a 
carrier for hire and must of necessity have a certificate or permit for 
such transportation. 

Asa result of the aforementioned discussions, the ICC, as we pointed 
out, is now embarking upon an intensive enforcement program to 
eradicate this evil in the transportation field. Several key cases are 
now being actively prosecuted in a deliberate move to test the present 
statutory authority of the Commission in dealing with these problems. 
The Private Carrier Conference has full confidence that the present 
law and the primary business test provides adequate administrative 
machinery to enable the Commission to emerge from these proceedings 
with just results which will be approved by the courts. 

In the meantime we again reiterate our unqualified opposition to this 
proposed private truck legislation, which we feel would destroy not 
the illegitimate truck operators but the substantial rights of all bona 
fide private carriers so as to limit their freedom of choice now secure 
under the primary business test. 

Nobody, anywhere, at any time, has yet offered any genuine or sub- 
stantial evidence that the present law does not offer sufficient statutory 
authority to the Commission in dealing with the illegal for-hire car- 
rier problem. The primary business test, as established by the United 
States Supreme Court, is the only real standard by which this problem 
can be solved. The ICC is now embarked upon an all-out enforce- 
ment program. ‘There is no pressing need for another law. We im- 
plore the subcommittee to discard these current proposals in the same 
manner as it has discarded similar proposals in the past. 

Mr. Chairman, I would like to thank the committee for giving me 
this opportunity to appear in Mr. Van Liew’s place, and I extend my 
apologies for his absence today. 

Mr. Frynt. Thank you, Mr. Heckman. 

Mr. Wolverton ? 

Mr. Wotverton. Having listened carefully to the statement which 
you have just made, I would compliment you on the completeness 
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of your statement from the standpoint that you have presented it. 
However, it would seem to me you admit there is a buy-and-sell prob- 
lem, and there can be no doubt that this bill intends to meet this par- 
ticular problem. 

Your objection to the bill is based upon two grounds: First, that the 
present law is sufficient, and, second, the fear that if a bill of this 
character is adopted it might have an "effect different from what is the 
invention of the bill. 

What language do you find in this bill that would suggest to you 
any ground for fear it ‘might go beyond what is intended ? 

Mr. Heckman. Mr. Wolverton, perhaps the best way for me to an- 
swer that question is to state that the Private Carrier Conference is 
fearful of any legislation that changes the present law in any way 
in view of the fact, one, that we don’t feel it is necessary, and, two, 
in view of the fact that we are fearful that if any change is made 
it will be necessary for the members of the conference, “legitimate 
private carriers, to relitigate again the primary business test. 

Actually it is not a matter of what language is used. It is a matter 
of the statute being changed atall. This ; doesn’t mean, of course, that 
we think that the statute may never have to be changed as long as the 
country is in existence. But we don’t believe that there should be 
change for the sake of change. 

Mr. Wotverton. Let me restate, it would seem plain to me that your 
conference and for whom you speak is of the opinion that buy-and- 
sell arrangements referred to are improper, illegitimate, and should 
not be permitted to exist. You compliment the Commission on the 
fact it has inaugurated a system of prosecution of these offenders, so- 
called. You agree there is something that should be corrected al- 
though you do have the opinion it could be done without any change of 
the law. 

Yet what I am asking is why should we not change the law if there- 
by we can make it more positive, more certain, and more clear of the 
intention ? 

That there must be some doubt is illustrated by the fact that you 
say the question is now pending in the courts in several instances. It 
would seem to me that, with the objective being agreed to, the use of 
language could be such as to eliminate any possibility of the fear you 
have expressed and, at the same time, give the Commission the un- 
questioned opportunity to deal with this ‘problem and outlaw the thing 
as you would like it to do. 

If the use of the language in this bill is the cause of creating a 
fear upon ? your part, I ha ave not detected it in your remarks. 

Your fear is based upon any change being made in the law. In 
other words, you can see a situation as a possibility, even though it 
may not be a pony Yet you do not point to any language that 
creates that fear. It is the general thought of passing a ‘bill at all 
that creates the ‘fear in your “mind, 

I think you should be a bit more specific in presenting to the com- 
mittee the language of the bill which, in your opinion, justifies this 
fear upon your part. And if it is a question of the language that is 
used in the bill, then you should submit to the committee other lan- 
guage that would remove any possibility of the fear which you have. 

That is, as I gather, the issue that is before us, on the basis of the 
testimony that you have submitted. 
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That is all, Mr. Chairman. 

Mr. Fiynt. Thank you, Mr. Wolverton. 

Mr. Hale? 

Mr. Hae. Mr, Heckman, this bill, H. R. 5825, is sponsored by the 
ICC, is it not ? 

Mr. Heckman. Yes, sir. 

Mr. Har. Are you not going rather far when you say you “im- 
plore our subcommittee to disregard the current proposals in the same 
manner that it has discarded similar irresponsible proposals in the 
past ¢” 

Are you saying that a proposal of the ICC, which is apparently 
very serious proposal, is Irresponsible ? 

Mr. Heckman. I will withdraw the use of the word “irresponsible,” 
Mr. Hale, if I may. 

Mr. Hate. I respectfully suggest that there are quite a few words 
in the closing part of your statement that might well be modified. 
Your discussion of the authorities is very able : and interesting, but I 
share Mr. Wolverton’s view that this committee is certainly not going 
to regard proposals of the ICC, sincerely made in the public in- 
terest, as either irresponsible or unworthy. 

Mr. Heckman. Mr. Hale, if I may say so, I am not really of the 
opinion that the intention here was to show any sort of disregard for 
the Commission. 

We do view this proposal and any proposal to change the definition 
as a serious and important thing, not so much because of any particu- 
lar language—which is why it is difficult to answer Mr. Wolverton’s 
question— but because we sinc erely believe that any such change at the 
present time would be a change for the sake of change insofar as the 
Commission is concerned. 

We believe the Commission has sufficient power under the present 
statute to accomplish the legitimate aims it seeks to accomplish. 

What we are fearful of is that this change in the language will be 
used by the traditional groups of carriers and so forth that are fearful 
of private carriers and that are constantly attempting to erode the 
routes of shippers to ship in their own vehicles to reinstitute litigation 
based on a new law if for no other purpose than to force many of our 
people to go through court cases that they have been through before 
in order to settle this problem, Some of them took as much as 10 or 
15 years, and this, to us, is a serious problem. 

Mr. Hae. Our highways now are alive with trucks, common car- 
riers, contract carriers, private carriers, all kinds of trucks that you 
can imagine, and agricultural people are prosecuting the so-called 
agricultural exemption, and the Interstate Commerce Commission 
wants to exercise as much control over this phase of carriage as it can 
exercise, and, to me, that isa highly legitimate objective. 

I would like to see more done to control the trucking industry of 
this country, which I think, at least in segments, is running kind of 
wild, 

Mr. Heckman. I don’t know how I could comment on that except 
tosay simply that I cannot very well agree with it. 

I may not disagree with perhaps any of the facts you stated. I am 
not sure we agree on philosophy, though. 

Mr. Have. You certainly agree that the airplane industry and the 
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railroad industry are subjected to minute and exacting regulations. 
I am sure you would agree to that. 

Mr. Heckman. Yes, sir; I agree that that is the fact as of now, 

Mr. Hatz. I think you will agree that the trucking industry gets 
off a great deal easier. 

Mr. Heckman. I don’t want to comment on the position of the 
trucking industry because we are not in that position. We are basical- 
ly shippers, and it would be difficult for us to see the need for control 
by a Federal agency over operations that, as far as we are concerned, 
are essentially day-to-day activities in our ordinary business. 

If you are talking about the buy-and-sell operator, in our opinion 
you are not talking about us. 

Mr. Hate. I am not talking about you at all. I am not talking about 
your particular concern of your particular interest. I am just talking 
about what I think is the public interest. And I think there is a 
public interest in having the trucking industry, which necessarily 
operates in relatively minute units compared to the railroads and air- 
lines, subjected to a more exacting control than it is subjected to now. 

Mr. Heckman. When you say that you mean the trucking industry 
but not people who happen to use trucks in their business ¢ 

That is where I have great difficulty in drawing a distinction. If 
in the term “trucking industry” you include all trucks of every type, 
description, and variety, then, in effect, I cannot see how you would 
distinguish between trucks and private automobiles. 

Mr. Hate. If I have a truck to take my papers back and forth to 
the Capitol it is just the same as if I have a private car to take my 
papers back and forth to the Capitol ? 

f course, the trucking which is actual private trucking in this 
country isa small part of the great whole. 

Mr. Heckman. That is another place where all I can say, Mr. Hale, 
is that we don’t agree. 

Mr. Hatz. What are the facts? 

Mr. Heckman. I think we have set them out in some detail at the 
beginning here. 

Mr. Harz. Where is that? 

Mr. Heckman. On pages 1, 2, and 3. 

Mr. Hare. You have figures here. Of course, I have not had a 
chance to study them. 

Mr. Heckman. 4,806,000 trucks are used in private carrier local- 
delivery service. 

Mr. Hatz. By local delivery you mean the limits of a given city or 
community ? 

Mr. Heckman. Yes; something like a laundry truck. 

Mr. Hate. I am talking about what you call intercity trucking. 
The ICC would not have any jurisdiction over the delivery trucks 
of the Hecht Co. 

I suppose it would because they go outside the District, but there 
are many cases where the ICC would have nothing to pay. 

That is all, Mr. Chairman. 

Mr. Fiynt. Thank you, Mr. Hale. 

Mr. Derounian ? 

Mr. Derountan. Mr. Heckman, did you participate in preparing 
this statement for Mr. Van Liew ? 

Mr. Heckman. To some extent; yes, sir. 
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Mr. Deroun1an. Will you tell the committee in a little more detail 
the basis for your statements that certain proposals in the past have 
been not only “mischievous but have been dangerous and a threat to 
the whole pattern of transportation in the United States”? =Axd=- 


then, continuing: “The present proposals,” meaning the currentbr#—= 
H. R. 5825— - and 


which they try to minimize by saying that they are only a minor clariheation=— 
have the same sinister purpose * * * i == 
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| Where did you get all this information to make those statetients? 
Mr. Hecxman. I am afraid I have to say, Mr. Derounian, that I “= i 
did not prepare this particular portion of the statement. But I can, i 


I think, comment to some extent on what I believe Mr. Van Liew has 


’ had in mind. f 
. He may well have been talking about a bill that was introduced to | 
; require registration of all private trucks. I believe that was last 
7 year, loa 

. Mr. O’Donnetx. If I may, my name is Vincent O’Donnell. I am 

, managing director of the Private Carrier Conference. ' 
y In these cases which have been cited in detail in the Lenoir Chair | 
: case, the for-hire carriers, both rail and truck, went so far as to say i 
{ that any person who received any compensation at all for transporta- 
2, tion services performed—in other words, the Hecht Co. going out to 

d Virginia and making a delivery—would be considered for-hire 


carriers. 


0 In the Burlington Mills case I believe the railroads made the state- 
vy ment that if there is any growth or substantial growth in a private 
: truck unit, they would automatically become for-hire carriers. 
is i We think those situations are preposterous. 
Mr. Derountan. I just want to get the record clear, Mr. Heckman. 
. = Maybe you may want to revise some of your remarks. However, 
| where you intimate that this committee would be a party to any sinister 
purpose, where the chairman of our committee, Mr. Harris, has 
1e | introduced the bill—and you know it is not “by request”; it is his 
bill—I just want to assure you that if that is what you meant—and 
I do not think you or Mr. Van Liew meant it—you are completely 
wrong. 
a @ This committee is interested in transportation and communication, 
as it is one of its main topics under legislative consideration, and we 
il- may have a difference of opinion with you and with all the people 
interested in this bill pro and con, but we are not here to foster any 
or sinister purpose, and I would hope that you would correct that be- 
cause it is not only untrue but it is not in keeping with the statement 
which has been prepared by an attorney and officer of the court. And 
ig. the less talk we have this way and the less emotion we get in our 
‘ks statements the more factual we can be and we can give more serious 
consideration based upon the facts alone. 
pre | That is all I have, Mr. Chairman. 


Mr. Frynt. Mr. Younger ? 
Mr. Youncer. Mr. Heckman, this statement does not treat at all 
with the proposal that was made before the committee, in which the 
ICC has somewhat concurred. The proposal does not treat the defini- 
ing tion at all, but goes at the problem in another way. You do not touch 
that at all. 
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Mr. Heckman. That is the Transportation Association of America 
proposal ? 

Mr. Youncer. We and all the other organizations joined in on it. 

Mr. Heckman. We have discussed it, of course, and our feeling 
about that proposal is essentially the same as it is about any other 
proposal to change the primary business test. 

Mr. Youncer. When any group comes before the committee and 
says “No, you can’t touch it. It is sacred,” as far as lL am concerned, 
you can throw the evidence out the window because no such thing 
exists. And I think you weaken your case when you come before 
a committee and take that attitude. 

I am sorry, but that is my reaction to testimony of that kind. 

There is no law that cannot be improved upon. 

You have a problem. You admit it in your own testimony. You 
admit that it is bad. Yet you said; “No, you can’t touch it.” 

To me, that is just too bad for any organization to come before a 
committee with that kind of attitude. I think you weaken your case, 
and I think that you just throw what good you have done by your 
presentation out the window. 

That is all, Mr. Chairman. 

Mr. Fiyntr. Mr. Macdonald, do you have any questions 4 

Mr. Macponap. No, sir. 

Mr. Fiynr. Mr. Heckman, on page 6, in your quotation from corpus 
juris, you indicate that there is a presumption of intent to change 
the law whenever an amendment is adopted. I wonder if you think 
that that goes that far when there are comprehensive written reports 
prepared and filed and when there is a written record kept of commit- 
tee hearings and proceedings on the floor. . 

Mr. Heckman. I think it is still the fact that there is a presumption. 
However, the written record and the report may serve to overcome that 
presumption. 

Mr. Friynr. I also want to ask you in that connection if there is an 
obvious so-called loophole in existing law and the legislative intent is 
absolutely clear, do you think that an amendment is designed to in- 
tend to change the law ? 

Mr. Heckman. Mr. Chairman, I am not real sure that I get the 
question entirely. 

Mr. Frynv. Let me see if I can clarify my question. 

If the purpose of an amendment is clearly one to eliminate a loop- 
hole, do you think that the statement which you quoted from corpus 
juris applies in such a case? 

Mr. Heckman. I would imagine that it applies, but if the reports 
and the other legislative history made it clear that the only purpose 
of the amendment were to fill a loophole, I would suspect that the pre- 
sumption would be more easily overcome than otherwise. 

The only thing that this statement says, as I understand it, is that 
any amendment raises a presumption of change, and that, of course, 
that presumption, like any other presumption in the law, can be over- 
come, 

In this case our basic difficulty, if I may say this in answer to you 
and to Mr. Younger, is that we have no reason to believe that the 
present law is insufficient. That is our diffic ulty. We would like to 
wait and see what happens to this enforcement program that the ICC 
has underway. As I understand it, that is to be in the nature of a 
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test enforcement program on a more intensive basis than has ever 
been tried before. 

If I am not mistaken, we have even, you might check me on this, 
Mr. O'Donnell, considered the possibility of intervening in some of 
those cases in support of the Commission to settle this problem. 

To the extent that that is a positive approach rather than the com- 
pletely negative approach, maybe that will be helpful in your con- 
sideration of this matter. 

We are not really taking a completely negative approach. We just 
don’t want to run the risk of amending the present act for the sake 
of amendment alone. So far we have been unconvinced that this bill 
will do anything more to stop “buy-and-sell” than the present law 
will. 

Mr. Frynv. Thank you, Mr. Heckman. 

Mr. Heckman. Thank you, Mr. Chairman. 

Mr. Frynt. Mr. William Ott. 

Mr. Ott, we are glad to have you before our committee. If you will 
identify yourself, you may proceed. 


STATEMENT OF WILLIAM H. OTT, GENERAL TRAFFIC MANAGER, 
KRAFT FOODS DIVISION, NATIONAL DAIRY PRODUCTS CORP., 
CHICAGO, ILL. 


Mr. Orr. Gentlemen of the committee, my name is William H. Ott. 
My residence is Des Plaines, Ill. I am general traffic manager of the 
Kraft foods division of National Dairy Products Corp. I appear 
here as chairman of the transportation subcommittee of the Dairy 
Industry Committee, a voluntary, nonprofit, national organization 
with offices in Washington, D. C., composed of the following groups 
which represent practic cally all aspects of the dairy industry except the 
farmer producer of the raw milk: American Butter Institute, National 
Cheese Institute, National Creameries Association, American Dry 
Milk Institute, Evaporated Milk Association, International Associa- 
tion of Ice Cream Manufacturers, Milk Industry Foundation. 

Mr. Fiynr. Mr. Ott, the bells have rung for a call of the House, 
to which the members of the subcommittee must respond. 

In an effort to conclude these hearings today, if possible, the sub- 
committee will resume at 11:40, at which time we will proceed to 
hear Mr. Ott and make every effort to conclude these hearings. In 
the event we are not able to conclude them today, it is the plan of the 
committee, as outlined by Mr. Harris before he left the city early 
this morning, to resume tomorrow morning at 10 o'clock to conclude 
the hearings on this. 

Without objection, the committee will stand in recess until 11: 40. 

(A brief recess was taken. ) 

Mr. MacDonatp (presiding). In the interest of speeding along 
this hearing, Mr. Ott, you may proceed. 

The Dairy Industry Committee is opposed to the enactment of H. R. 
5825 which would amend paragr aph 203 (a) (17) of the Interstate 
Commerce Act—the definition of “private carrier of property by motor 
vehicle”—in language as suggested by the Interstate Commerce Com- 
mission. It is also opposed to certain substitute provisions as suggested 
by Transportation Association of America which would amend section 


203 (c) of the act. 
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The dairy industry group for whom I speak represent a very large 
number of private motor vehicles. I have no idea of the exact number, 
but it is a substantial part of the private carrier vehicles of the country. 

The dairy industry as a whole makes extensive use of motor vehicles, 
both for hire and private, as necessary tools in its procurement and 
distribution operations. These vehicles may be operated by the for- 
hire transportation industry or they may be the private trucks of the 
dairy industry itself. Many of the latter are operated in milk pro- 
curement and in the familiar distribution services by which milk, 
cream, butter, cheese, et cetera, are supplied to homes, retail stores, 
warehouses and institutional buyers. Most of this service is highly 
specialized with respect to quality control, sanitation, transit time 
and the requirement of customer service. It is important to the dairy 
industry that no change be made in the law, the interpretation of which 
could jeopardize the continuation of its private truck operation sub- 
stantially as now conducted. 

To the best of my knowledge, the only argument advanced by the 
proponents of legislation similar to H. R. 5825 is that there exists a 
certain amount of transportation service by motor vehicle, the volume 
of which has never been determined, now conducted under the guise of 
private truck operation and, thus, free of economic regulation by the 
Commission, but which is, in reality, illegal for-hire transportation; 
that control or prevention of this type of operation is not possible 
under the present law but would be made possible under the amend- 
ments suggested. 


We know of no factual support for this position ever being pre- 
sented to Congress. 

The Chairman of the Interstate Commerce Commission, in his tes- 
timony before the Senate Committee on Interstate and Foreign Com- 
merce, March 28, 1958, dealing with the railroad situation, after dis- 
cussing the mechanics of the buy-and-sell operation, made the follow- 
ing statement : 


While some courts have found buy-and-sell operations illegal, the decisions 
have not been uniform. Consequently, the Commission has found it difficult 
to cope with the problem. 


Transportation Association of America, in supporting the change 
it suggests, seems to rest entirely on the Commission’s position. Its 
statement reads, in part: 


If the ICC testifies that it needs clarifying legislative language to deal prop- 
erly with this problem (buy-and-sell) then our association favors an appro 
priate change. 


The Department of Commerce, in its April 22 letter to Senator 
Smathers, also relies entirely on the Commission’s statement when 
it says: 


The Interstate Commerce Commission has stated that private carriage used as 
a subterfuge for public transportation constitutes a growing menace to shippers 
and carriers alike, is injurious to sound public transportation, promotes dis- 
crimination between shippers, and threatens sound rate structures. 

Although certain of these operations have been struck down by the courts, 
there is no uniformity in the decisions. The Commission, in its annual reports 
since 1953, has stated that it cannot “effectively cope with this problem without 
some change in the act.” 


All of those references are to testimony before the Senate committee. 
I assume that those same parties have made similar representations 
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to this committee in their recent testimony. But I have had no oppor- 
tunity to check it. 

We ask that the committee weigh this position in the light of the 
Commission’s enforcement efforts in the 7-year period since the de- 
cision of the United States Supreme Court in the Brooks case, 1950. 
Does that effort seem adequate in view of the repeated statement as 
to difficulty or impossibility of enforcement? The enforcement activ- 
ity of the past 6 months stands out in sharp contrast. 

Dairy industry committee, like other groups of private truck opera- 
tors, has opposed statutory change for two basic reasons: First, that 
such a change is not needed to cope with any problem of illegal for-hire 
operation; second, that the change suggested bears the possibilities of 
substantial damage to legitimate private truck operation. 

The present line of demarcation between for-hire and private trans- 
portation is clear, workable and understandable by all parties involved. 
It has been established by the Commission in a series of cases and up- 
held by the courts, in the course of which proceedings the so-called 
primary business test has been developed and approved. 

Neither H. R. 5825 nor the TAA substitute purport to do more than 
attempt to state, in varying language, this primary business test. For 
enforcement purposes they would, therefore, add nothing to the act not 
already found there. No illegal for-hire transportation—for example, 
the buy-and-sell operation so often referred to—would be made illegal 
under the proposed amendments which is not illegal under the act 
today. 

Dairy Industry Committee believes vigorous and consistent enforce- 
ment activity rather than any change in the law is needed. Such vig- 
orous enforcement, until very recently, has been lacking. 

Under any wording of the act there will always remain borderline 
cases with respect to which individual investigation by the Commis- 
sion may be required, and perhaps cases in which the conclusion of the 
courts on all of the facts involved may differ from that of the Com- 
mission. Such would be the situation under any wording of the act. 

Since the decision of the United States Supreme Court in 1950 in 
the Brooks case and until very recent months, enforcement activity on 
the part of the Commission, at least so far as shown by administrative 
proceedings under the act or by court cases, has been almost nonexist- 
ent. That situation is now substantially changed, and a number of 
enforcement proceedings have been filed or are in the course of prepa- 
ration. The Commission should at least be given an opportunity to 
follow this course for a reasonable length of time to determine if it is 
productive of results. Private truck operators should be given the 
benefit of a period of vigorous enforcement before they are required 
to cope with the possible results of new statutory provisions. 

If this new enforcement program of the Commission continues for 
18 months or 2 years, continues vigorously and they can then come to 
Congress and say, “Gentlemen, we have done our best under the pres- 
ent law. We have had these provisions. The decisions of the courts 
are hopelessly contrary.” Or, “We have not been able to get a case 


to the Supreme Court to resolve the conflict. We must have additional 
change in the statutory language to correct the situation,” then I say 
they have made a case to you. They have not been able to say that at 
the present time, and until they do I think the enforcement program 
rather than a statutory change should be given a trial. 
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Dairy Industry Committee’s second reason for opposition to the 
changes is the possibility they bear of substantial danger to legitimate 
private truck operation. 

The present basis of distinction between private and for-hire trans- 
portation—the primary business test—has been determined in bitterly 
contested cases. The position of the regulated for-hire carriers there- 
in, both rail and motor, had it been sustained by the courts, would 
have eliminated most of what is now interstate private transportation 
by motor vehicle. 

If any of the suggested changes are enacted, inevitably the whole 
subject matter will be relitigated before the Commission and before 
the courts. While the legislative history will be important, the con- 
tention will be made that Congress must have intended some change 
in the dividing line between private and for-hire, otherwise no bill 
would have been passed. 

Changing the statutes at this time would simply mean that the 
whole process of administrative and judicial determination of their 
meaning must start over again. What the final court determination 
would be we do not know, and, in the absence of compelling cause for 
such action, we should not be required to run the risk involved. 

In the opinion of Dairy Industry Committee, the situation of which 
the Commission complains and with respect to which it has made its 
legislative recommendation in several recent annual reports to Con- 
gress is one to be corrected entirely by policing and enforcement. 
Enforcement may be difficult with or without the change proposed, 
but the enforcement situation of several years past could be much 
improved, and apparently vigorous action thereon is now being taken. 

The suggested changes will in no way facilitate enforcement for 
they add no new standard of illegality, make nothing illegal which 
is not already prohibited by law. Any such change will inevitably 
bring about relitigation of the entire subject with results which pri- 
vate truck operators cannot now reasonably foresee. Private truck 
operators should not be put to that expense and risk again without 
compelling reason. 

Dairy Industry Committee urges that the House committee disap- 
prove H. R. 5825 and the suggested substitutes therefor. 

I thank you, gentlemen, for your attention. 

Mr. Macnonavp. Thank you very much, Mr. Ott. 

Do you have any questions, Mr. Hale, of Mr. Ott ? 

Mr. Hater. The previous statement went to the brink, I may say, of 
suggesting that the Commission was estopped to suggest changes in 
the law until it had enforced the existing law better than it has en- 
forced the law in the past, and you say in this statement that it ought 
not to seek, as I understand you, new legislation until it has done a 
better job of enforcing present legislation. Is that your position ? 

Mr. Orr. That is my position until they have made a more all-out, 
bona fide attempt to accomplish the desired results under the present 
law. 

Mr. Hate. If the law can be improved, why should we delay about 
improving it ? 

Mr. Orr. One reason, sir, and two factors which must be weighed : 
The necessity for some better enforcement, which the Commission 
says they need a change in the law to accomplish. If it can be shown 
that that change is necessary to accomplish that, the private truck 
operators have no legitimate complaint. On the other hand, what we 
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believe to be the obvious fact, if the change is made, regardless of how 

laudable its intention, it is going to open the door, intentionally or 
not, to a Pandora’s box of trouble for legitimate private truck op- 
erators, which they don’t want to do unless the position is forced 
upon them. If it is forced upon them, they will have to take their 
chances with the Commission and the courts and do the best they 
can. 

But as for the dairy industry, one group of which | have intimate 
knowledge, we just don’t know where we would come out 10 years 
from now. We don’t want to have to take that risk unless the Com- 
mission makes a definite showing that that has te be done, and we 
doubt that they can make it so far. 

Mr. Hare. That is all. 

Mr. Macponaup. Mr. Derounian ? 

Mr. Derountan. Mr. Ott, outside the legal expense which would re- 
sult, as you say, from passage of this bill. by Congress, can you spell 
out to me the “substantial danger to legitimate private truck opera- 
tion”? Iam quoting from your page 4. 

Tell me, for example, how this would affect the dairy industry day- 
by-day operation generally. 

Mr. Orr. The dairy industry day-by-day operation is different from 
other private truck operations only to the extent that we handle dairy 
products rather than some kind of products that some other industry 
may handle. 

The danger is that some of the arguments which were advanced by 
the opponents, the opponents being I: ugely the for-hire carriers, both 
rail and motor, in the series of important cases heard by the Commis- 
sion and the courts which lead up to the Brooks case, might be, in the 
relitigation, found valid, based upon some argument, some wording in 
the law, some points in its legislative history, or some omisison in its 
legislative history, which I cannot attempt to point out in advance. 
But the di: anger might be that the court would say that, instead of the 
primary business test bei ‘ing the most important test to be involved— 
that is, am I in the dairy business or am I in the transportation busi- 
ness—the question of do I receive compensation for the hauling might 
be controlling or might have very great weight. 

The cases so far say do I receive compensation is not an important 
factor. 

Obviously, every private truck operator receives compensation. 
When I run a truck carrying milk from upper New York State to 
New York City I don’t do it gratuitously. The cost of that truck 
operation is in my milk price or someplace in my cost of doing busi- 
ness. 

Should the court hold that to be compensation and that the change 
in the law made the compensation test important, there might be 
many private truck operations of the dairy industry which would be 
no longer possible of conduct as they are now conducted. 

Mr. Derounian. Does this bill say anything in there about com- 
pensation or about the test or anything else ¢ 

Here is the bill. 

Mr. Orr. This is the bill which Mr. Harris introduced and which, 
according to my understanding, was at least suggested by the Com- 
mission as an implementation of one of their legislative recommenda- 
tions in their last annual report. 
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This language after the proviso, “Any such person who purchases, 
transports, and sells property—” and so forth, “—for the purpose 
of fostering a highway transportation—” enterprise, might be held 
to apply in some way to the dairy industry. 

The dairy industry buys milk in upper New York State from a 
farmer cooperative and transports it to a bottling plant in the New 
York metropolitan area someplace. There is a possibility that the 
court might say that activity was within this language. If they did 
So Say, our operation would be affected. 

Mr. Derountan. It seems to me, Mr. Ott, that you have more of a 
grievance against our system of courts than you do against this bill, 
because the court might say anything, and we all realize that, and 
they have said almost anything, but that is something over which 
we as legislators have no control, and I was wondering if that, which 
seems to be your main objection, is your only objection, because you 
have not shown me otherwise in practice how you might be hurt, and 
I have not made my mind up on this bill. But I just seek information 
and your reaction. 

How would Kraft Foods, for example, be affected if this bill were 
passed ? 

Mr. Orr. We haul milk and we haul cheese and we haul butter and 
a number of other dairy products in our private truck operation. Most 
of them are purchased at some point. They are hauled to another 
point and they are sold. The difference between our purchase price 
and our selling price includes all our business expenses, including the 
expense of the truck operation. 

The argument was seriously advanced by our opponents in the 
earlier cases that that activity did constitute hauling for compensa- 
tion. The Commission and the courts said no, that is not true. But, 
if the law is changed, I am not sure that the same result is going to 
be reached the next time a final decision comes out of the Supreme 
Court. 

Mr. Deroun1an. Thank you, Mr. Chairman. 

Mr. Macponaup. Mr. Ott, in essence, on page 3 the only reason 
you advance that this bill should not pass is that it adds nothing 
to the already existing circumstances. Is that correct? 

Mr. Orr. That is correct, sir. 

Mr. Macponatp. What makes you feel that this “primary business 
test” which has been established as a precedent in the courts and 
which this bill, introduced by Mr. Harris, does not tonch at all, would 
be changed? I see at no place in your argument any reason for that 
feeling. 

You make statements that you do not want to run a risk, et cetera. 
But I do not quite understand your reasoning behind it. 

Mr. Ort. First, as to my statement, that it establishes a new basis 
of illegality, I think Commissioner Freas testified either to the Senate 
committee or to you that the definition was unclear. 

Looking at the definition in the law alone as it was passed 17 or 
more years ago, that may be true, but that definition as contained 
in the law and as interpreted by the Commission and as interpreted 
by the courts, I say, is as clear as any statutory language can possibly 
make it, that you add nothing to it here. 

Mr. Macponarp. You are talking now about statutory interpre- 
tation of the words “primary business test”? 
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Mr. Orr. I am talking about statutory interpretation of the present 
definition of private carrier. 

Mr. Macponap. Which, in turn, revolves around whether or not 
the primary business is trucking or the dairy business. 

Mr. Orr. That is correct. To my mind that is the heart of the 
present court determination of that definition. 

Mr. Macponatp. Then how does Mr. Harris’ bill affect that what- 
soever ¢ 

Mr. Orr. Because it adds to the present law language not now found 
therein, that— 
any such person who purchases, transports, and sells property for the purpose 
of fostering a highway transportation business. 

My primary business might be dairying, but some commission or 
some court might decide, at the instance of some antagonist of mine 
in one of those cases, that some of my truck operation does involve 
the purchase, transportation, and sale of property to foster a highway 
transportation business. 

Mr. Macponarp. In other words, you are satisfied with the status 
quo, and that is about your position ? 

Mr. Orr. The court decision was satisfactory to private truck oper- 
ators in general, and is satisfactory to me. Until somebody makes a 
very strong case that it must be changed, I don’t think it should be 
changed. 

Mr. Macponatp. Thank you, Mr. Ott. 

Is there anything else? 

You are excused. 

Mr. Orr. Thank you, sir. 

Mr. Macponap. Thank you very much. 

Is Mr. Washer here? 


STATEMENT OF CHARLES A. WASHER, TRAFFIC MANAGER, AMERI- 
CAN RETAIL FEDERATION, WASHINGTON, D. C. 


Mr. Wasuer. Yes. 

Mr. Chairman, my name is Charles A. Washer, and I am traffic 
manager of ARF with offices at 1145 19th Street NW., Washington, 
D.C. 

I appear here today for the transportation committtee of the Amer- 
ican Retail Federation. The federation is composed of 38 statewide 
retail associations and 31 national retail associations representing 
through their combined membership more than 800,000 retail outlets. 
We are opposed to the proposed legislation contained in this bill. 

Similar opposition was presented to this committee on June 5, 
1956, in connection with H. R. 6141 and related bills, although the 
legislation under consideration at that time was much more compre- 
hensive and the regulation and definition of private motor carriage 
was only one of the subjects. 

The recommendations of the Interstate Commerce Commission, as 
stated in the latest, or TIst annual report, do not purport to have any 
effect on the proper utilization of private motor carrier operations 
by the retail industry or others, for, in their words—page 138—~— 
“Neither proposal is intended to interfere in any way with legitimate 
private carriage.” 
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The federation is fearful that the result, though unintended, might 
be detrimental to some legitimate operations. 

The use of private motor vehicles in interstate commerce by retailers 
is primarily a service feature to customers and is sometimes balanced 
on the empty back-haul movement with manufactured goods returned 
to the store or warehouse. Such operations can be considered pur- 
chasing, tr ansportation, and selling of property. Under the present 
definition in section 203 (a) (17) of the act these activities are recog- 
nized as proper since not the primary business of the retailer. 

If the definition is amended as proposed i in this bill, a good many 
questions will have to be settled by court decisions. For ex: imple, since 
all retail operations involve the two elements of buying and selling, 
when does the use of a motortruck become “fostering a highw ay trans- 
portation business” within the terms’ Since no test can ‘be defined as 
to the number of vehicles, either with or without regard to the total 
volume of the retail business, it seems likely that interpretation will 
have to fall on the vaguest language of all—* for the purpose of.” 

Thus intent is apt to become the criterion as to whether the motor- 
vehicle operation is truly a bona fide private operation or merely sub- 
terfuge for unauthorized transportation for hire. 

Intent can only be determined by review of all facts and circum- 
stances surrounding the operation, and this, in turn, will lead back 
to the presently accepted legal doctrine of the primary business test of 
the operator. It appears as though nothing will be gained except an- 
other opportunity for regulated carriers to urge a change in the basic 
concept to that of the “compensation test.” The latter principle has 
only been rejected by a series of Commission and court cases over a 
. ‘iod of years. 

Addition of words such as “solely” or “wholly” might clarify the 
objec tive of the bill. This would then reject private carrier operations 
of a person who “purchases, transports, and sells property solely for 
the purpose of fostering a highway transportation business.” How- 
ever, this definition, in requiring recourse to all phases of the business 
involved for its application, would also devolve on the “primary busi- 
ness test” presently in effect 

An additional complexity would arise on intrastate operations which 
for the retail industry as a whole are perhaps more important since 
many State regul: ations have followed the present Federal definition 
and interpretation. A change in the Interstate Commerce Act would 
have a disturbing effect on various State regulations. 

What then are possible solutions to aiding the Commission in its 
efforts to stamp out operations that are pseudoprivate motor vehicle 
carriage without endangering legitimate operations that have been 
developed before and since the original definition contained in the act 

The answer may lie in what the Commission has already accom- 
plished. 

In the 69th annual report, the Commission, in commenting on the 
276 employees authorized for the fiscal year of 1956 in the Field Section 
and the work that they do, stated on page 99: 

The “buy and sell” method of operation whereby bills of sale, invoices, et 
cetera, are issued to make the goods being transported appear to be those of 
the vehicle owner is likewise growing to the extent that a very real enforcement 
problem exists. In most cases, these two practices appear to be only subterfuges 
whereby vehicle owners perform transportation for compensation without the 
required operating authority. Considerable criticism is being directed at us by 
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the regulated transport industry because of our inability to cope with these ques- 
tionable practices. Likewise, inadequate field personnel experienced in rates 
and tariffs prevents proper enforcement in that field of motor-carrier regulation. 


The latest, 71st, annual report, page 77, states : 


Additional members of the staff, made possible by increased appropriations, 
have been recruited and trained, and the total is now 415. 


Thus it would appear that one of the major problems, that of suffi- 
cient enforcement personnel, has been alleviated by congressional 
action. 

In another aspect of this problem of definition, another factor that 
might have some bearing, the Commission has recently evidenced a 
changing policy as to leasing practices. Division 1 in 66 MCC 417 
has reversed a previous decision as to the amount of actual control and 
responsibility necessary in the shipper to distinguish a private from 
an unauthorized motor vehicle carriage for hire. It should be noted 
that this is ere ray as a “tentative” decision. The examiner’s 
report in both MC-C-2102 and MC—C-2148 should be examined for 
similar indicia of changes in policy, some of which can be ascribed to 
the recently passed amendment to the act changing the definition of 
contract carriers. 

Another factor that might have some bearing is the 3 percent trans- 
portation tax. A good number of the regulated transport industry 
referred to by the Commission as directing criticism, have done so on 
the discriminatory aspects of this tax which cannot, for practical 
purposes, be applied to private motor carriage. 

Allegations have been made that a good many private operations 
have been entered into because of the tax differential. If true, it 
would have special application to a pseudo operation or one which 
was essentially conducted entirely for the transportation charge as a 
profit. Elimination of the tax, which has been so overwhelmingly 
endorsed, and which appears to be imminently possible, would thus 
have a salutary effect on the situation. 

For the above reasons the American Retail Federation, while not 
to be considered as condoning any private motor carriage operations 
beyond the scope of the intent and purpose of the original definition, 
feels that solution to any problem in this field of regulation can and 
does become a problem of enforcement. Changes in ‘the definition by 
this proposed legislation can only lead to further controversy in inter- 
pretation to the possible detriment of the many legitimate and nec- 
essary operations now being conducted by the retail “industry. 

Thank you, Mr. Macdonald. 

Mr. Macponatp. Thank you, Mr. Washer. 

Mr. Hale? 

Mr. Hate. I have no questions. 

Mr. Macponatp. Mr. Derounian? 

Mr. Derountan. Mr. Washer, then your objection also is mainly to 
the possible decision of the court in interpreting this bill ? 

Mr. Wasuer. Yes, sir. 

I listened to Mr. Baker, and, for example, he stated that their amend- 
ment, the so-called TAA suggestion, merely restated in the law the 
decision of the Brooks case. He came out flatly. 

If you have a problem of enforcement today under the law, the 
law being made up of a statute and the court interpretation, restating 
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that into the statute won’t help the enforcement problem. You still 
have the same problem. 
Mr. Derountan. I have no further questions. 


Mr. MacDonatp. I have no questions. 


Thank you, Mr. Washer. 
Mr. Robert J. McBride. 


STATEMENT OF ROBERT J. McBRIDE, EXECUTIVE DIRECTOR, 
REGULAR COMMON CARRIER CONFERENCE OF AMERICAN TRUCK- 
ING ASSOCIATIONS, INC. 


Mr. McBripr. Yes, sir, Mr. Chairman. 

Mr. MacDonaip. You may proceed. 

Mr. McBrive. Mr. Chairman, we greatly appreciate the opportunity 
to appear before this committee during these very busy days of this 
committee in its various activities on transport: ition, 

My name is Robert J. McBride. I am executive director of the 
Regular Common Carrier Conference of the American Trucking As- 
sociations, Inc., with offices at 1424 16th Street NW., Washington, 
D.C. 

My appearance is on behalf of the conference and has to do with 
H. KR. 5825, with certain suggested amendments offered by Dr, Baker 
on behalf of TAA and Chairman Freas on behalf of the Interstate 
Commerce Commission. I am authorized to state that the Common 
Carrier Conference—Irregular Routes of the American Trucking As- 
sociations, also support this presentation. 

I believe, Mr. Chairman, that my statement reflects the views of a 
thousand for-hire common carriers of the 50 affiliated State associa- 
tions of the American Trucking Associations. 

This bill is an outgrowth of a recommendation contained in the 
Interstate Commerce Commission’s 71st annual report reading as fol- 
lows: 

We recommend that part II of the act be amended so as to make clear that all 
for-hire motor-carrier transportation, whatever its form, other than that speci- 
fically exempted, is subject to regulation. 

We concur with the Commission’s thinking that part II of the act 
should be amended to make it clear that all for-hire motor-carrier 
transportation, other than that specifically exempted, should be made 
subject to economic regulation. 

As I mentioned, Mr. Chairman, we support the new suggestions 
which are before this committee rather than the bill as introduced by 
Chairman Harris at the request of the ICC. 

Anything that I may say today has no relation to that original 
bill. ‘We have had long and continuous conferences with transporta- 
tion people and the users of transportation, and as a result of those 
long-drawn-out conferences, particularly through the Transportation 
Association of Americ: a, most of us have agreed to depart from the 
terms of the bill as originally introduced and work on the ¢ ompromise. 

I would like to say that I do not believe that the Interstate Commerce 
Commission has been negligent in the prosecution of violators of the 
present law. They have done the best they could. 

There are two substitute suggestions before you. One was sug- 
gested by Chairman Freas, Chairman of the Interstate Commerce 
Commission, an arm of this Congress, Another was suggested by the 
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administration through the Secretary of Commerce in his letter of 
April 22 to Chairman Smathers. He also submitted that letter to 
Chairman Harris the other day in some other proceedings. 

This same subject was handled through the Transportation Asso- 
ciation of America, about whom we have had some very laudatory re- 
marks by members of this committee who have had to work on this 
transportation problem. They work through a number of panels, be- 
cause there is an organization of which deans is not a duplicate or 
anything like it anywhere in the country. The buyers and sellers of 
transportation get together there and they are divided into their natu- 
ral divisions. For example, they have a user panel there made up of 
the people who pay the freight charges. They have highway carriers 
such as my group of common carriers and also contract carriers. They 
are made up of the waterways, the investors group, the freight for- 
warders, and, of course, the railroads. They have eight panels, and 
I am not sure that Dr. Baker gave you the full report on that. I think 
he tried to save your time, but in view of what has been said today, I 
would like to explore that just a bit. 

The eight panels of TAA considered a substitute suggestion. Five 
of the panels voted in favor of it. Three of them voted no objection, 
so I think that big national organization is on record here; also the 
railroads through the Association of American Railroads, for which 
Mr. Mackie and others were witnesses. 

The Senate subcommittee, Mr. Chairman, this morning, under date 
of April 30, however, released the report of the Subcommittee on 
Surface Transportation of the Committee on Interstate Commerce. 
Senator Smathers held a press conference yesterday and gave us a 
preview of the report that will be submitted by the subcommittee to 
the full committee. 

On page 19 of this report, and I would like to quote very, very 
briefly, it speaks about the prohibition desired in the TAA proposal, 
which is a substitute for the original bill. 

This prohibition is expected to prove helpful in correcting certain of the 
abuses described, but it appears that loopholes still remain. 

That was something that Congressman Flynt spoke about this 
morning, about removal or the closing of these loopholes. 

The report then says: 

What is needed in the opinion of the subcommittee is a further prohibition to 
the effect that no person in any commercial enterprise, other than a duly author- 
ized or specifically exempt for-hire transportation business, shall transport 
property by motor vehicle in interstate or foreign commerce, unless such trans- 
portation is solely within the scope and in furtherance of a primary business 
enterprise other than transportation of such person. 

I believe that that definitely puts to bed all these arguments about 
the primary business test. That is written in here. Why is it written 
in here? Because it was in the Brooks case. So it is not infringing 
or conflicting with the Brooks case in any respect. : 

I feel that I am in pretty good company when I am agreeing with 
the Interstate Commerce Commission, the Administration, the TAA, 
the railroads, and the Senate subcommittee. 

Comment was made this morning about compensation. I can under- 
stand that, sir, when they are discussing only the bill introduced by 
Chairman Harris. In the suggestion made by Dr. Baker the word 
“compensation” is missing. 


26566—58—_—6 
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Much that we have discussed has been argued in other proceedings 
and, in the last session of Congress, section 203 (c) was amended, and 
at the request mainly of the opponents of this bill there was left out of 
an amendment to 203 (c) any reference to compensation. Since that 
time we have talked about the transportation business. 

I go into that in detail, Mr. Chairman, because I believe that there 
is so much confusion here, and certainly all the talk I have heard 
today relates to the original bill, I have no objection to that, but I 
would like the record to clearly show that we are supporting these new 
amendments. 

The last several years have witnessed the development of new types 
of motor carrier operations conducted by persons (1) holding no 
operating authority from the Commission and (2) not connected with 
the furtherance of any primary or bona fide business enterprise other 
than transportation. Under one guise or another these persons have, 
during recent years, embarked in the business of moving property 
under claims that the services were not subject to the jurisdiction of 
the Interstate Commerce Commission. These questionable operations 
have resulted in diversion of great volumes of traffic which otherwise 
would have moved by railroad or authorized motor carriers. 

It has been pointed out on many occasions that there is a large area 
of motor transportation which, though clothed with the form of pri- 
vate transportation, is not in fact or in law private carriage as defined 
by th courts in the Lenoir Chair Co. case, sometimes referred to as the 
Brooks case. 

Also there has grown up a practice known as a “buy-and-sell system” 
whereby persons whose primary business is that of transportation at- 
tempt to avoid regulation under schemes embracing by-and-sell activi- 
ties solely for the purpose of avoiding regulation. 

Not infrequently situations arise where consignors transport prop- 
erty which they own in vehicles owned or leased to them to outbound 
destinations for delivery to customers in another State. Up to this 
point the operation appears to be one of bona fide private carriage. In 
many instances the owner of the vehicle, that is, the original consignor, 
has no return movement to the original point of origin; and, rather 
than go back empty, it enters into agreements to transport (for a 
consideration) property for a third person or to lease the vehicle to 
a third person, and at the same time provide the services of the driver 
who continues to be in the employ of the original consignor. This, we 
maintain, is for-hire carriage. It is a practice that is operated hun- 
dreds of times every day in thiscountry. That is the thing the Florida 
commission complained about in which the chairman of ae Florida 
commission stated the for-hire carriers were losing over a hundred 
loads of nonexempt freight a day originating in Florida. 

The Interstate Commerce Commission has repeatedly stated that 
private carriage used as a subterfuge for public transportation con- 
stitutes a growing menace to shippers, receivers, and carriers alike, 
is injurious to sound public transportation, promotes discrimination 
between shippers, and threatens sound rate structures. Certain of 
these operations have been ruled out by the courts, however, there is 
lack of uniformity in the decisions. 

I would like to point out to the members of the committee that 
the Commission has been prosecuting many of the cases. There is no 
unanimity of the court decisions and we have one case in which the 
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Commission brought an action and the lower court held against the 
ICC. That is now on appeal to the higher court, but in the mean- 
time numerous persons throughout the United States are distributing 
that opinion, which has been photostated and rephotostated and is 
taken to bona fide shippers, capable traffic managers, who are honest 
and sincere and who do not want to violate the law, and when this 
opinion of the court is put before them many of those traffic managers 
hee ‘ome convinced that it is all right. As I say, no case is on the way 
up, but in the meantime the prosecution is very difficult. 

Between 10 and 11 million trucks are operating on our streets and 
highways; 15 percent, or about a million and a half trucks, are op- 
erated under the jurisdiction of the Interstate Commerce Commission. 
The remaining 85 percent of the trucks are operated by individuals 
who do not hold any operating authority from the Commission. 
Most of those individuals comply with the laws, the great proportion 
of them comply with the law. However, thousands, ‘through various 
forms of subterfuge, engage in the for-hire transportation business 
and, accordingly, should have ICC authority or they should cease 
operations. 

These illegal for-hire operations are depriving the railroads and 
the for-hire motor carriers of millions of dollars of freight revenue 
annually. 

The bill under consideration and other bills have been introduced 
in Congress for the purpose of clarifying section 203 (a) (17) which 
is the definition of “Private Carrier of Property by Motor Vehicle.” 

Certain groups of private carriers have opposed those bills and 
have expressed their fear that the effect would go beyond the objective 
of the Commission and might in some way infringe on the rights of 
bona fide private carriers. 

Since the introduction of this bill, the subject has been given much 
consideration by the Interstate Commerce Commission and the Trans- 
portation Association of America: and, as a result, new suggestions 
and recommendations have been developed by those bodies. 

It is now suggested that section 203 (c) be amended by additional 
language, as follows: 

* * * nor shall any person in any other commercial enterprise transport 
property by motor vehicle in interstate or foreign commerce unless such trans- 
portation is solely within the scope and in furtherance of a primary business 
enterprise (other than transportation) of such person. 

It is our understanding that Dr. G. P. Baker, president, Trans- 
portation Association of America, will during these hearings offer the 
views of that group. Our Conference supports the above proposal. 
At the time this was written he had not appeared, Mr. Chairman. 

I would like to place all the emphasis I can on this next sentence: 

This new proposal in no way changes the statutory definition of 
private carriage. 

If I could get one thought across to the members of this committee 
. would like to have that thought brought across, that this does not 
change the definition of private carriage. 

Bona fide private carriers cannot possibly be harmed by its enact- 
ment. 

On the other hand, adoption of the suggested language will be a 
deterrent to those persons who, under the guise of private carriage, 
engaged in for-hire motor transportation. Only those persons would 
be involved in the change. 
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There is need for greater enforcement of the affected provisions of 
the act, and while the Interstate Commerce Commission has stepped 
up its enforcement effort, the fact remains that its facilities are too 
limited to correct fully the situation. In the meantime, the practice 
continues to grow and spread throughout the Nation. 

_ But mere enforcement is not the solution. Obviously the Commis- 
sion cannot cope with this ever-expanding problem without the nec- 
essary changes in the act as sought in the legistative recommendation 
previously mentioned. 

_ We urge that the committee approve the suggested revision of sec- 
tion 203 (c) offered by Dr. Baker, or if in its judgment the committee 
— it wiser to adopt the ICC recommendation, then we support 

at. 

Mr. Chairman, in conclusion I wish to point out that many of us are 
very, very busy with the existing transportation problem. I think 
all of us are concerned about the transportation agencies. I believe 
very definitely the enactment of our suggestion here, coupled with a 
repeal of the 3 percent transportation tax, would go a long step in the 
direction of solving the problems of the railroads and other for-hire 
carriers. It would certainly increase the gross income of railroads 
millions of dollars a year and nobody would be harmed. 

Mr. Macponatp. Thank you very much, Mr. McBride. 

Are there any questions of Mr. McBride? 

Mr. Hale? 

Mr. Hater. I think that is an admirable statement, Mr. McBride. 
I commend you for it. 

That is all. 

Mr. Macponarp. Mr. Derounian ¢ 

Mr. Drrountan. Mr. McBride, when you state that the new pro- 
posal of Dr. Baker in no way changes the definition of private car- 
riage, would you say that that statement applies also to H. R. 5825 
as it is introduced ? 

Mr. McBrinr. No, sir. H. R. 5825 would specifically and directly 
amend the definition of private carriers as now set forth in paragraph 
17 of section 203 (a). However, as a result of the objection of the 
opponents here today, we sat down and worked out a compromise and 
agreed to suggest no change in the definition of private carriers, but, 
on the other hand, go to the section 203 on enforcement. 

Have I answered your question, Mr. Congressman ? 

Mr. Derountan. Yes,sir. Thank you very much. 

Mr. Macponaxp. I just have one question, sir. 

You say you are executive director of the Regular Common Carrier 
Conference of the American Trucking Associations. 

Mr. McBripe. Yes, sir. 

Mr. Macnonatp. How many members do you have in that ? 

Mr. McBrine. Close to 3,000 in that group. 

Mr. Macponatp. And how many do you represent in the other 
group ? 

Mr. McBrivr. In the irregular group I would say they have ap- 
proximately the same number. 

Mr. Macponatp. Three thousand ? 

Mr. McBrowe. Yes, sir. 

Mr. Macponaup. So you represent 6,000 truckers. How many 
truckers are there in the United States? Do you have any idea? 

Mr. McBrwe. No; I do not, sir. 
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Mr. Macponatp. You say between 10 and 11 million trucks are 
operating. You represent 6,000 truckers. I was wondering if you 
could break down precentagewise what you represent. 

Mr. McBring. I would hesitate, sir, to rely onmy memory. I would 
be glad to submit that to the committee in the detail that I think that 
you want it. 

Mr. Macponaup. Fine. I would appreciate that. 

(The information referred to follows:) 

REGULAR COMMON CARRIER CONFERENCE, 
Washington, D. C., June 9, 1958. 
Re H. R. 5825. 
Hon. OREN HARRIS, 
Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 


DreAR CHAIRMAN Harris: During the hearing of May 1, 1958, in regard to the 
above-entitled bill, I appeared as a witness for the for-hire common carriers. 
There was a discussion (vol. 3 of the stenographic transcript of hearing, at 
p. 182) in regard to numbers of carriers and vehicles. 

Our studies indicate the number of carriers operating at this time are approxi- 
mately as follows: 





I I si wesc sestoeincane cia igang co amcieteanicmea atin amen 18, 000 
CAPFIOLE GE DROIT CORITIOG OG een ie tet enernaaniesbine manne 48, 000 
I MI get ck as acs inves en nbn tabs dahasiaiiacinin saan uaeclabiend aaedee 92, 000 

NII co ec cin dps st ndiecs smcamstcibail ees oonisiavienteielig apa chiteomaiadlamndhabdinalitias deen aca 158, 000 


We estimate that the above-mentioned carriers operate approximately the 
following number of power units: 


Type of service 
Number of 
power units 





PR I asic hai cies tia stat diastase eadeicentincl tld a eo cha alien niche dia id aint ae 5, 487, 000 
LEE LAPD CE LAP Tn EE ss: elit ain pendrin 681, 000 
TIT casei edi ik, Wii civcicece ph aides Mia a eee ae ee ee 4, 806, 000 

OE sic a do kD aie A Reed te tl eS a Ee er 1, 626, 000 
SORE isd as oi inet cain de nea 610. 000 
DE antes acne i ai ai spc dit acl a ee 1, 016, 000 

I ni a eaters sia Shiite n sna scala a inane Aig eee 3, 049, 000 

IT is eects Sc hide ce a AE el ee al 710, 162 000 


* Excludes publicly owned trucks (Federal, State, county, and municipal), of which there 
were 464,000 in 1956. Does not include trucks owned by United States military services. 


Trusting this gives the desired information I am 
Yours very truly, 
RospertT J. MCBRIDE, 
Executive Director. 

Mr. McBrowwz. Then, too, Mr. Chairman, the American Trucking 
Association has a 2-basis foundation, one, our 50 trucking associations 
in the individual States, 2 in Illinois, 2 in another State, and in the 
District of Columbia. I am confident that all the for-hire carriers 
belonging to those State associations have views in conformity with 


what I am expressing today. 


Mr. Macponatp. What do you base that on? 
Mr. McBrive. Conversations, directions, telegrams, and insistence 
that we appear. 
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Mr. MacponaLp. Are you authorized to speak for them, or just 
authorized to speak for the people you say you represent ? 
Mr. McBrinr. I am directly authorized to speak for the two common 
carrier conferences I mentioned, but I would not get off base by speak- 
ing for some group when I did not know I was speaking their views, 
sir. 
Mr. Macponaup. Thank you very much, Mr. McBride. 
Mr. McBripe. Thank you, for the courtesy, gentlemen. I appreciate 
vour kindness. 
Mr. Macponaxp. I understand that Mr. George B. Gose, president 
of the Los Angeles Chamber of Commerce, and Mr. C \esaber Cul- 
pepper, sec retary and general manager of the Atlanta F reight Bureau, 


are to include statements in the record. They may be included at this 
point. 


(The statements referred to follow :) 


Los ANGELES CHAMBER OF COMMERCE, 
Los Angeles, April 17, 1958. 
Re H. R. 5825, To empower the Interstate Commerce Commission to regulate 
“buy-and-sell” transportation via highway vehicles. 
Hon. OREN Harris, 
Chairman, and Menibers of the Subcommittee on Surface Transportation 
and Communications, House Interstate and Foreign Commerce Commit- 
tee, United States House of Representatives, Washington, D. C. 


DEAR CHAIRMAN Harris: The Los Angeles Chamber of Commerce respectfully 
submits the following recommendation regarding H. R. 5825, which we under- 
stand is scheduled for hearing before your honorable committee on April 29, 
1958. 

Our board of directors have approved the following recommendation of our 
freight traffic committee: 

RECOMMENDATION 


The Los Angeles Chamber of Commerce respectfully recommends that legis- 
lation be enacted to outlaw so-called “buy-and-sell” freight transportation via 
highway vehicles, as proposed in section 10 (c) and section 24 (b) of H. R. 
6141 and H. R. 6142 introduced in the 84th Congress. Those proposals find their 
counterparts in identically numbered sections of H. R. 5521 and 5522 introduced 
in present Congress. 

It appears that the proposals in sections 10 (c) and 24 (b) of H. R. 5521 and 
H. R. 5522 would accomplish the purpose of H. R. 5825, while at the same time 
protecting the property rights of persons who may now be engaged in such buy- 
and-sell transportation. The proposed legislation (secs. 10 (¢c) and 24 (b) of H. 
R. 5521 and H. R. 5522) would force such carriers to become regulated for- 
hire carriers or discontinue operations. 

Reasons for regulation of buy-and-sell transportation include: 

1. For-hire carriers should not be permitted to masquerade as private car- 
riers through a device of an ostensible purchase and ownership of goods merely 
during the time such goods is in their possession for transportation purposes. 

2. Bona fide private carriers do not need to utilize the so-called buy-and-sell 
tactic in their operations. Such activity appears to be a subterfuge to defeat 
regulation of for-hire transportation. This loophole in the law should be plugged. 

The Los Angeles Chamber of Commerce is composed of representatives of the 
agricultural, manufacturing, and commercial interests of Metropolitan Los An- 
geles comprising Los Angeles and Orange Counties. Metropolitan Los Angeles 
is the third largest metropolitan area in the Nation, as gaged by value added 
by manufacture (1954 Census of Manufactures). 

It is our hope that our recommendation will prove helpful to your honorable 
committee, and that your committee will recommend enactment of the language 
in sections 10 (c) and 24 (b) of H. R. 5521 and H. R. 5522, which it is believed 
will accomplish the purpose of H. R. 5825. 

Respectfully, 
JEORGE B. Gose, President. 
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STATEMENT OF CAUGHEY B. CULPEPPER, ON BEHALF OF THE ATLANTA FREIGHT 
BUREAU AND THE SOUTHERN TRAFFIC LEAGUE, ON H. R. 5825 


Mr. Chairman and members of the subcommittee, my name is Caughey B. Cul- 
pepper. I am secretary and general manager of the Atlanta Freight Bureau, a 
nonprofit civic organization composed of shippers and receivers of freight, most 
of whom are located in the southeastern section of the country, although our 
membership includes large manufacturing and distributing companies with head- 
quarters in other sections of the country. Included in our membership lists are 
a number of companies who have found it economical and expedient to move both 
incoming and outgoing freight by trucks privately owned by such companies. 
These concerns are entirely legitimate in their operations and do not either di- 
rectly or indirectly seek to evade the provisions of the Interstate Commerce Act 
regarding private carriers of property. So far as I know, none of them engage 
in the so-called practice of purchasing, transporting, and selling property. 

I have been instructed by my board of directors to make this appearance be- 
fore your subcommittee on behalf of the membership of the Atlanta Freight 
Bureau. Again, so far as I know, there is not a single member of the bureau 
who does not subscribe to the statement which I am about to make. However, 
each member is entitled to his own views and will be at liberty to advise your 
subcommittee if there is any divergence with regard to the statement which I 
shall make. 

The Atlanta Freight Bureau is a member of the Southern Traffic League, a 
voluntary association of manufacturers, distributors, and dealers operating in 
the Southeast, and organized groups of such companies and individuals. It is 
incorporated and has been active in the traffic and transportation problems of its 
members for over 35 years. 

I serve as chairman of the legislation committee of the league and have ap- 
peared before your subcommittee at previous hearings on bills in which the 
league was interested. I have been instructed to ask that you consider my fol- 
lowing statement as expressing the views of the Southern Traffic League and the 
views of the individual members thereof, all of whom are large users of trans- 
portation and have a direct interest in preserving a sound, well-balanced trans- 
portation system. 

The bill in question is so bland and straight-forward in its wording that 
even those who might ordinarily oppose any restrictions regarding bona fide 
private truck operations can be tempted to either approve or ignore this partic- 
ular measure. 

No one sincerely interested in the protection, well-being, and preservation of 
the regulated for-hire motor carriers desires to prevent such carriers being pro- 
tected from unlawful competition. 

Inasmuch as both of the organizations for which I speak, and all of their 
members, including those members who engage in the transportation of their 
property by privately owned vehicles, are interested in the preservation of the 
for-hire motor agencies, we can assure you that we have no inclination to oppose 
any legislation that would properly protect them; and none of our members 
would be a party to any action that would by subterfuge promote their selfish 
interests at the expense of the regulated motor common carriers or contract 
carriers. 

A careful analysis of the instant bill, however, impresses us with two un- 
escapeable points : 

First, it does not say one thing or offer one ounce of protection that is not 
already carried in the present terms of the Interstate Commerce Act. It simply, 
by implication, points a finger of suspicion at any business or industry, operat- 
ing its private trucks, that buys and sells any articles and transports them in 
their own vehicles. 

There are certainly owners and operators of private trucks who legitimately 
ship their own commodities in one direction and who buy other articles for 
their own use and move them in the other direction. It is also probably true 
that in many instances a surplus of such articles is bought and then sold after 
arrival at destination. The inherent right of ownership cannot be ignored: and 
no industry or business or agency is entitled to such coddling or protection as 
to take away from a citizen of our country the right to buy and sell and to move 
property which he owns in his own private vehicle, providing he complies with 
safety laws, weight regulations, and other established safeguards of public 
interest. 

Second, the new proviso immediately opens up an avenue through which, by 
new hearings before the Interstate Commerce Commission, appeals and probably 
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court actions will undoubtedly be forthcoming. Just as soon as some common 
or contract carrier sees an opportunity to raise the question of “fostering a high- 
way transportation business” this will be done by compliant to the Commission, 
or the Commission itself will undertake to utilize this new language to bolster 
their control in the regulation of private carriers. The small operator who has 
no capital and not much at stake will be put out of business. However, it is a 
foregone proposition that someone will challenge the decision of the Com- 
mission and the question will be placed in the courts. We will then have 
months and years of litigation before a legal opinion is rendered; and the 
insidious angle is that, under this particular wording, each case will have to be 
decided on a question of facts involved in such particular case. 

It is our contention that the Interstate Commerce Commission now has au- 
thority to regulate private carriage to the extent of preventing the very abuses 
which he proponents of this bill claim will be eliminated. The principle of 
“primary business” is a good deal easier to determine than the question of 
“fostering a highway transportation business”. It is a relatively simple mat- 
ter to decide whether or not any particular movement of freight was a part of 
the primary business of a truckowner. It will be quite a difficult matter to 
prove or disprove that the operator of a private truck has for his purpose the 
fostering of a highway transportation business. 

I admit that the question is finely drawn; but I also submit that, in spite 
of its finesse, it is quite clear that the passage of this bill will create confusion, 
additional trouble, and unwarranted hardship upon legitimate operators of pri- 
vate trucks. At the same time, it will fail completely to accomplish the purpose 
in the minds of its proponents, whose honesty and good intentions we do not 
question. 


It is, therefore, respectfully suggested and urged that this subcommittee recom- 
mend that this bill do not pass. 
Mr. Macponatp. We have now come to the last two witnesses. Who 


is going to appear, Mr. Frazor T. Edmondson or Mr. William Quin- 
lan ? 


STATEMENTS OF FRAZOR T. EDMONDSON, CHAIRMAN, LEGISLA- 
TIVE COMMITTEE, AND WILLIAM A. QUINLAN, SPECIAL COUNSEL, 
PRIVATE TRUCK COUNCIL OF AMERICA, INC., WASHINGTON, D. C. 


Mr. Epmonpson. Both, if we may. 

Mr. Macponaxp. I understand it is a joint statement. 

Mr. Epmonpson. Yes, sir, it is and, Mr. Chairman, with the com- 
mittee’s indulgence, I suggest, in view of saving time, that this state- 
ment be submitted; and attached to it is a supplemental statement of 
authority, something in the nature of a brief. I would like to ask 
the Chair's permission to submit that for the record. 

Mr. Macponaxp. Certainly. 

Mr. Epmonpson. I believe our time could be better utilized by focus- 
ing on one or two questions that have been brought out in the hear- 
ings this morning. A lot of this would be repetitive here. 

Mr. Macponatp. I think that is a good suggestion, and it may be 
submitted at this point. 

(The statements referred to follow :) 


STATEMENT OF FRAzoR T. EDMONDSON, REPRESENTING PRIVATE TRUCK COUNCIL OF 
AMERICA, INC., ON H. R. 5825 


My name is Frazor T. Edmondson. I am from Dallas, Tex., vice president 
and ‘counsel of Campbell Taggart Associated Bakeries, Inc., and appear before 
you today as chairman of the legislative committee of the Private Truck Council 
of America, Inc., an organization composed of members from many different 
industries, all of which operate trucks and other motor vehicles as an incident 
to the conduct of their regular businesses. 
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We are here in opposition to the bill, H. R. 5825, and any other bills to 
amend the definition of “private carrier” in the Interstate Commerce Act or 
otherwise to amend that act in any way having a bearing on the interpretation 
of that definition. 

H. R. 5825 would add the following proviso at the end of section 203 (a) (17) 
of the Interstate Commerce Act, defining “private carrier of property by motor 
vehicle” : “Provided, however, That any such person who purchases, transports, 
and sells property for the purpose of fostering a highway transportation business 
is engaging in a public transportation service and shall, nevertheless, be in- 
cluded within the terms ‘common carrier by motor vehicle’ or ‘contract carrier 
by motor vehicle’.” We respectfully ask the subcommittee to reject that proposal. 

As the name indicates, none of our members is in the transportation business 
as such. They are all private truck operators, transporting goods to their own 
customers or to their own plants in vehicles owned or leased by themselves. 
In short, they are “private carriers of property by motor vehicle” as that term 
is set forth and defined in section 203 (a) (17) of part II of the Interstate 
Commerce Act and as it has now been judicially interpreted in the Schenley- 
Lenoir and Brooks Transportation cases (93 Fed. Supp. 517, affirmed by the 
Supreme Court of the United States, Feb. 26, 1951, 340 U. S. 925). 

Realizing that the committee’s time is necessarily limited we are not attempt- 
ing to go into detail on the legislative history nor into the protracted litigation 
which forms the background of this particular section of the act. Rather, with 
the chairman’s permission, we would like to submit for the record at this point 
a supplemental statement containing a résumé of this material, with the request 
that it be considered a part of this statement and as a reference in support of the 
council’s position. 

Attention is respectfully directed to the fact that the Motor Carrier Act, which 
is now known as part II of the Interstate Commerce Act, was passed by Congress 
in 1935. Between that date and 1951, the proper construction of section 203 
(a) (17) was the subject of controversy before the Commission and the courts, 
a period of approximately 16 years. Asa result of the efforts and time devoted 
to the subject, we now have a clearly defined rule to follow. That is the so- 
called primary-business test which is the law today. 

Briefly put, the primary-business test lays down the rule that a person oper- 
ating motor vehicles is a regulated, for-hire carrier if he is really engaging in 
the transportation business as such, but not if he is operating trucks only as a 
bona fide incident to his own nontransportation business, and that which of 
these he is doing is to be determined from the total facts in each case. My 
company, for example, is a so-called private carrier, and not a for-hire carrier, 
when it operates trucks merely as an incident to its primary business of produc- 
ing and distributing bread and other bakery products, carrying flour or other 
materials to our bakeries, or bread to our customers. 

This rule is the law as of the present moment. It is clear, concise, easily 
understood. It is the result of extensive judicial examination and determination. 
It is a sensible yardstick that can be applied by lawyers and laymen alike. In 
these times, when businessmen must operate in a complex atmosphere at best, any 
degree of stability that can be achieved in the rules under which they conduct 
their affairs is to be most highly desired. Here we do find, as the law presently 
stands, a stable situation is a very important and vital phase of those affairs; a 
phase which cuts across nearly all types of private industry. 

To subject private businesses to the truck safety regulations promulgated by 
the Interstate Commerce Commission is certainly proper and such is being done. 
However, it is evident by the law itself that Congress never intended to subject 
them to all of the other regulations to which “common carriers” and “contract 
carriers” are subjected. 

At this point the question may well be raised as to why we are here today at- 
tempting to defend the status quo, so to speak. The answer is that the carriers 
for hire, having lost the battle that terminated in the Schenley-Lenoir and Brooks 
Transportation cases, are regrouping their forces to renew the fight to hobble, 
or perhaps to eliminate, private truck operators, to drive them from the nation’s 
highways, and to thereby take over all carriage of the wares and products of 
American industry. 

So the battle continues. Having lost out in the 16-year contest to accomplish 
their purpose under the law as now written, the only recourse left open to the 
opponents of private truck operation is the Congress of the United States. 
Amendments to the act are now being advanced, some innocuous enough on their 











86 PRIVATE CARRIER OF PROPERTY BY MOTOR VEHICLE 


faces, but all of which, if passed, would serve to reopen the questions now laid 
to rest. 

At this particular juncture, it is the desire of the for-hire carriers to obtain an 
amendment to the private carrier definition—this is what H. R. 5825 is designed 
to accomplish and what it will accomplish if enacted into law. Then they will 
have placed themselves in a position to reopen and resume the feud before the 
Commission and before the courts. This can be done by taking the stand that 
since Congress amended the definition of private carrier, after its meaning had 
been fully litigated, that it did so with the intent that that established meaning 
should be changed. Such, indeed, would be the presumption that the courts could 
well place on Congress’ action under established principles of law. So the busi- 
nesses operating their own trucks would have to start all over again and retrace 
the long trail already traveled—not knowing for years just where that trail 
would this time end. 

The leverage being employed by the for-hire carriers to achieve their ends is the 
reputed abuse through so-called buy-and-sell operations. It is claimed that fringe 
operators use this device to disguise a for-hire transportation arrangement behind 
the definition of private carrier. Actually, these deals are so transparent, are 
such obvious subterfuges, that they fool no one. Carriers indulging in them can 
be, and have been, apprehended and punished under the existing law. All that is 
involved is strictly a matter of enforcement. If the Commission needs additional! 
personnel to properly enforce the law, that’s a different matter and one that 
won’t be helped one iota by amendments to the statute. 

We question the claims that there are very many of these buy-and-sell schemes 
currently being conducted. To the extent that there are, all legitimate private 
carriers join in labeling them represensible and illegal. Any carrier engaging in 
them should be, and can be, prosecuted. 

If this were not true, the Private Truck Council of America would itself 
join in the request for additional legislation. Its members would be vitally 
interested in eliminating any illegal activities conducted by parties who might 
improperly claim to be private truck operators. We are all shippers or receivers 
by common and contract carriers. We are very interested in seeting that they 
are properly protected within their own spheres of operations. We merely con- 
tend that we also have our proper spheres and should not be harassed and ham- 
pered within their limits. 

The for-hire carriers would undoubtedly like to see the rules set up in such 
a fashion that all transportation of either persons or property would be turned 
over to them exclusively. We don’t criticize their desire to better their situation 
but there are many, many reasons why private truck operation has an important 
part to play in the business picture. 

As examples: The flexibility of shipment afforded by the use of one’s own 
vehicles with the customer appreciation and goodwill resulting from the better 
services rendered; the opportunities for special handling of certain products 
requiring personnel trained in that handling; and the need for special equip- 
ment, perhaps the trucks themselves, to transport perishable commodities 
having peculiarities of their own. Of course, other cogent reasons could be ennu- 
merated but that would labor the point—which is simply that private truck opera- 
tion is definitely a part of the business world; it fills needs which would not be 
filled were it not in the picture and it is in the public interest not to eliminate 
or interfere with it, or harass it, in ways that would result from enactment 
of H. R. 5825. 

All of this has been recognized. I repeat that our battles have been fought 
and our status affirmed. We are beseeching the honorable members of this com- 
mittee to aid us by not reopening the questions which have been answered only 
after great expenditures of time, effort, and money. 

We have attempted to keep this statement as brief as possible by covering 
the technical phases in the supplement which we have already mentioned. Its 
contents are really more important than anything that I have said but we did 
not think that the committee would care to have all of our supporting material 
read into the record. We do request that this supplement be considered, however, 
so that what we have said about the historical background of this legislation 
will be verified. 

We respectfully urge that this committee act negatively upon House bill 5825. 

Thank you for your consideration and courtesy. 





PRIVATE CARRIER OF PROPERTY BY MOTOR VEHICLE 87 


SUPPLEMENTARY STATEMENT OF Private Truck CouNcIL oF AMERICA, INC., 
CONCERNING BACKGROUND OF H. R. 5825 


The current proposals to amend or modify, directly or indirectly, the provisions 
of the Interstate Commerce Act having a bearing upon the distinction between 
for-hire and private truck operation are the latest moves in the long and con- 
tinuing history of efforts of for-hire carrier interests to restrict or interfere with 
operation of trucks by and in the course of enterprises other than that of for-hire 
transportation. 

These proposals can be adequately evaluated only in the light of that history, 
some highlights of which are given in this supplementary statement. 

In view of their unsuccessful litigation to secure advantageous interpretation 
of the present act, the tactics of such interests at the moment appear to call for 
encouraging a reopening of the act by some change—any change at all—that 
would open the door to still further proposed amendments, or new legislative 
history, or at least make possible further litigation to reduce in great or small 
degree the lawful scope of private operation. 


COMMODITIES CLAUSE 


The legal attacks upon private truck operation have included from time to time 
even suggestions that a commodities clause, such as that in part I of the act, 
regulating railroads, be applied to trucks, so as to make it unlawful for a person 
to transport by motor vehicle any article produced by him or which he owns in 
whole or in part or in which he has any direct or indirect interest, and therefore 
wholly prohibit any operation of trucks other than by common and contract 
carriers. 

EMERGENCY CONTROLS 


During World War II, businessmen were confronted with persistent and some- 
times successful efforts by those antagonistic to private motortruck operation to 
subject such operation to far-fetched and unreasonably restrictive regulations. 

There was, for example, the provision in the early form of General Order ODT 
6, of the Office of Defense Transportation, that trucks going more than 15 miles 
from the point of origin could not operate without at least a 75 percent return 
load, a provision which would have rendered impossible the operation of many 
private motortrucks such as those engaged in multiple-stop diminishing-load 
deliveries, 

Likewise, the regulation of truck operations primarily on a basis of a secret 
load factor formula designed to accommodate operations such as those usually 
engaged in by common motor carriers, but unsuited to an unduly interfering 
with private motortruck operation. 

Likewise, General Order ODT 21A and ODT Administrative Order 15, placing 
restrictions upon inauguration or extension of motortruck operations, which 
orders were in apparent violation of section 203 of the War Mobilization and 
Reconversion Act of 1944, and the many appeals by private motortruck owners 
which were denied in whole or in part on the ground that the applicants should 
have for-hire carriers move their goods instead of moving them themselves. 

It became necessary at one point for the council to charge that these abuses 
were defeating the conservation sought by the Director of Defense Transportation 
and by private motortruck operators ,and were impairing the war effort, in 
addition to working unconscionable and irreparable damage to the rights and 
interests of such operators and the public they served. 

In evaluating current legislative proposals made or endorsed by the Interstate 
Commerce Commission, it is respectfully submitted that the committee should do 
so in the light of the well-known general rule that special commissions having 
jurisdiction over particular regulated industries became by background and 
instinct the partisans of those industries, in this instance the for-hire transporta- 
tion industry. 

LITIGATION UNDER PRESENT LAW 


To a great extent prior to the case of Brooks Transportation Company. v. 
United States ( (1950), 93 F. Supp. 517, affirmed 340, U. S. 925), attempts to erode 
the right to operate private trucks took the form of efforts in particular instances 
to have the operation ruled to be for-hire carriage so that it would require 
authorization as a for-hire operation by the appropriate Federal or State 
commission. 
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Those efforts generally were made under the definitions of common, contract, 
and private motor carriers in section 208 (a) of part II of the act. 

Common and contract, or for-hire, carriers are regulated carriers, and opera- 
tions of those types cannot be engaged in without a certificate of public conven- 
ience and necessity for a common carrier or a so-called permit for a contract 
carrier. So-called private carriers (the term itself is for-hire carrier language, 
which helps to further the psychological warfare of contentions that businessmen 
operating trucks in their own businesses are part of the transportation industry, 
that they are an unregulated part, and that they therefore constitute unfair 
competition to common and contract carriers), on the other hand, need no per- 
mission to operate trucks, and are subject only to safety regulations. But various 
businesses were confronted with a question of whether they really were operating 
as “private carriers,” or whether they were as a matter of law engaging instead 
in common or contract carriage, despite the fact that their trucks were operated 
as part of their own nontransportation enterprises, so that they were violating 
the Interstate Commerce Act because the Commission had granted them no 
certificates or permits. 

Those who used their own trucks in connection with their own nontransporta- 
tion enterprises found that question raised in various ways. For-hire carriers 
who thought such a business should dispose of its own trucks, and instead use 
such carriers, complained to the Commission and the Commission initiated an 
investigation. Or field representatives of the Commission called on such a 
business and convinced it that it was engaging in common or contract carriage 
within the meaning of the act and should file an application for a certificate or 
permit, or that there was serious doubt as to its legal status and that it should 
file such an application and then move to have it dismissed on the grounds that 
it was operating only as a “private carrier,” in order to obtain a ruling by the 
Commission. 

Or the question was raised through a State commission, as in the Lenoir Chair 
Company case, where the drivers of a furniture manufacturer were arrested by 
State agents, and the manufacturer was as a result prevailed upon to file an 
application for a contract carrier permit with the Interstate Commerce Com- 
mission in order to obtain a determination of the legal nature of its operation. 

Once such a proceeding was started, for-hire carriers and for-hire carrier or- 
ganizations protested or intervened, claiming that the operation was common or 
contract carriage, but that there was no need for it, that the certificate or permit 
should be denied, and the operation stopped. 

In Williams Brothers Corporation Contract Carrier Application (44MCC 557), 
motor common carriers who intervened contended that lawful private truck 
operation included only special types of transportation that common carriers 
could not perform, that in the words of the then Division 5 of the Commission, 
“that the Congress in defining the national transportation policy intended that, 
through appropriate administration and regulation, the transportation system 
of the country should be fostered, developed, and built around a common carrier 
system,” that “Congress by passage of the act directed us to so administer it 
as to channel and funnel all traffic of which the public common carrier system 
is capable of transporting and the revenue therefrom, into that system.” That 
contention was rejected in that case. 

In other cases, for-hire carriers and their organizations urged that the key 
words in the definitions were the words “for compensation.” They urged a “for 
compensation” test in the determination of whether anyone was operating trucks 
as a common or contract carrier on the one hand, or as a “private carrier” on 
the other. And they said that should be the only test. 

They argued in a variety of ways, but in ultimate effect that anyone who 
either made any charge for delivery, or, directly or indirectly, so much as re- 
covered from his customer or supplier the cost of his truck operation, was oper- 
ating “for compensation.” 

Of course if regulatory authorities were to have gone that far all at once, 
that would have been the end of the story, because no businessman in his right 
mind would as a matter of business policy and practice deliberately conduct his 
truck operation at a loss, that is, continue an operation of trucks which he had 
reason to believe would mean a lesser profit or a greater loss from his total 
enterprise than he would have had if he did not operate them. It would have 
meant that all commercial truck operations would have been common or con- 
tract, and none private. 

It was more likely that success then or in the future in those contentions of 
the for-hire carriers would take the form of partial and gradual agreement with 
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their arguments, of rulings in particular cases that the operations were “for 
compensation” because of particular practices, and therefore a progressive cut- 
ting away and reduction of free operation of trucks by private industry and 
agriculture, without industry and agriculture generally, or even the regulatory 
authorities themselves, realizing what was happening. 

The Private Truck Council of America, Inc., intervened in such cases to point 
out that the so-called for compensation test was false and would lead inevitably 
to the result described, that instead the “primary business” was the only proper 
test, i. e., the one basic question of whether the operator really is in the trans- 
portation business as such, or is operating motor vehicles only as an incident 
to some other kind of business of his own. 

Such litigation reached a climax in Lenoir Chair Company Contract Carrier 
Application (ICC docket No. MC—96541) and Schenley Distillers Corporation 
Contract Carrier Application (ICC docket No. MC-107079), which were jointly 
appealed to a special three-judge Federal court and the Supreme Court of the 
United States as Brooks Transportation Company v. United States, already 
cited above. 

The Lenoir Chair Co. was a manufacturer of furniture, picking up raw ma- 
terials and supplies for its own use and delivering its finished products in its 
own motor vehicles. Schenley Distillers Corp. was engaged in the business of 
selling and distributing alcoholic liquors, shipping certain of them to its customers 
by for-hire carrier f. 0. b. point of origin and delivering others to the customers 
in its own motor vehicles. Occasionally, it also utilized its motor vehicles to 
pick up raw materials and supplies purchased by its manufacturing subsidiaries 
and delivered them to their plants, without making any charge for such de- 
liveries (although the for-hire carriers claimed that it received compensation 
indirectly because the liquors which it sold and distributed were purchased by 
it from its wholly owned subsidiary manufacturing corporations at their cost). 

In these proceedings, which became test cases, the for-hire carriers argued, 
for example: 

“The important distinction between a for-hire carrier and private carrier is 
based on a determination as to whether the transportation is performed for 
‘compensation.’ ” 

Also, ““* * * private carriage, as it is now developing, is being permitted to 
enter the profit-taking field in competition with for-hire carriers, but not subject 
to the same regulations.” 

And, “‘* * * applicant intends to transport its finished product not for its own 
use but to be in a position to place the manufactured product in the open market 
at an economical advantage to itself. Certainly such transportation is transpor- 
tation for-hire.” 

And, “The record * * * will support the examiners’ findings, that the applicant 
is attempting to obtain transportation at a lower expense than should be obtained 
from for-hire carriers.” 

And that allowing uncontrolled operation of trucks because it is incidental 
to a nontransportation business “permits a manufacturing or merchandising con- 
cern unlimited latitude in the manner and mode of carrying on its trucking 
business without regard to the effect it may have on for-hire carriers.” And 
“* * * Congress had not contemplated that private carriers should pass on the 
transportation cost of their own vehicles directly to their customers, either to 
receive in return their actual costs, or a profit.” 

And, “private carriers must know that the moment they attempt to recoup 
directly from their customers for the transportation of their own products, 
that moment they have entered the for-hire carrier field in competition with 
for-hire carriers.” And that the Commission should “review the basic charac- 
teristics of private carriage and find that when a person transports goods of 
which it is the owner or bailee in its own vehicle as a private carrier in further- 
ance of its commercial enterprise, it cannot charge and receive compensation 
without violating its status.” 

Also, they urged a further theory, that of “indispensability.” In effect they 
said, unless the private operation of the trucks is so peculiarly tied up with the 
particular nontransportation business that the operator can prove the operation 
of his own trucks is indispensable to it, and that he cannot use for-hire carriers, 
then the operation is not private operation and he must either get a common 
or contract certificate or permit or stop the operation. The National Industrial 
Traffic League referred to this remarkable idea as a “showing of private con- 
venience or necessity.” 

The ICC examiner in the Schenley case adopted the “for compensation” test, 
and found that Schenley’s operations constituted unlawful contract carriage, but 
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in both cases the Commission and the Federal court, affirmed by the Supreme 
Court, rejected that test, and held instead that the “primary business” test is 
the proper one under the present statute. 

The majority of the Commission, and the courts, in other words, held finally 
that, under the present statutory wording and in the light of its legislative 
history, the rule of distinction is that a person operating motor vehicles is a 
for-hire carrier if he really is engaging in the transportation business as such, 
but not if he is operating trucks only as a bona fide incident to his own non- 
transportation enterprise, and that which of those he is doing is to be deter- 
mined from the total facts in each case. 

The “primary business” test also is applied by the Internal Revenue Service 
of the United States Treasury Department in determining applicability of the 
Federal transportation tax. See ruling 55-421, Internal Revenue Bulletin, June 
27, 1955. 

ATTEMPTS TO REOPEN THE LAW 


Now, for-hire carrier interests, and new members of the Interstate Commerce 
Commission whom they have persuaded, are citing the alleged “buy-and-sell 
problem” as a reason for reopening the wording and legislative history of the 
statute under which that sensible rule finally was established after many years 
of litigation. 

A “buy-and-sell” operation is one in which a trucker engaging in what really 
amounts to for-hire transportation attempts to disguise it as a private truck 
operation by the clumsy and legally ineffectual device of taking title to the goods 
during the movement. Such an operation is plainly unlawful under the present 
provisions of the act, which have been interpreted as providing that the test of 
distinction between for-hire carriage and private operation is the “primary 
business” test. 

It has long been established that whether or not an operator of a motor vehicle 
has title to goods during their transportation is only one factor, and is not 
decisive, in determining whether he is a for hire or a private operator. It 
is elementary that a common or contract carrier cannot become a private carrier 
by the device of taking title to the property while he is transporting it, any 
more than a private carrier can become a common or contract carrier by reason 
of transporting property to which he does not have title. McBroom Contract 
Carrier Application (1 MCC 425), Howrigan Contract Carrier Application (11 
MCC 455), Swanson Contract Carrier Application (12 MMC 516), Cyr Contract 
Carrier Application (17 MCC 658), Berkshire Oil Company, Inc., Contract Car- 
rier Application (42 MCC 830). 

It should be plain to all that, under the primary business test, one who 
engages in for-hire carriage of goods cannot, by taking title to the goods during 
the transportation, avoid its being so classified. That is so regardless of whether 
he might engage only in for-hire carriage, or might be a private carrier, if there 
are any such, who not only engaged in private operation which was a bona fide 
incident to his nontransportation business (for example, was a manufacturer 
delivering his products from his plant to his customers), but also attempted to 
engage in for-hire hauling of return loads. In either event, it is perfectly clear 
under the present law that the taking of title to the goods in for-hire hauling 
of loads for others would not alter the for-hire status of that hauling. 

There is nothing wrong with the present statute in this respect. To the ex- 
tent that such “buy-and-sell” operations may occur, if they do, the problem is one 
of police work, of catching the violators of the already clear statute. To change 
the statute would be no answer to that problem. 

For the committee to recommend any change in the statute would instead 
only invite substitute amendments, unnecessary new legislative history contrib- 
uting to unforseen interpretations of any change that might be adopted and, at 
the very least, renewed litigation and harassment of American business and 
industry by those who desire to enlarge the scope of for-hire transportation 
monopoly. 

The Commission’s statement of Justification for Recommendation No. 4 (the 
amendment provided in S. 1677, and H. R. 5825) is as follows, with our own 
comments interpolated in italic: 

“The attached draft bill is designed to. make clear that certain forms of for 
hire motor carrier transportation in interstate and foreign commerce are sub- 
ject to economic regulation by the Interstate Commerce Commission. (That al- 
ready is clear.) 

“One of the problems of most serious concern to the Commission in its admin- 
istration of the Interstate Commerce Act is the growing practice of persons en- 
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gaging in for-hire transportation of property by motor vehicle under the guise 
of. private carriage for the purpose of evading economic regulation to which 
common and contract carriers are subject; private carriers being subject only 
to the Commission’s hours of service and safety regulations. (Jt has not been 
shown that there is any such growing practice, but if there is, it is a result of 
failure to enforce the act, and not of any deficiency in the act.) 

“One of the subterfuges most commonly used in this connection is the ‘buy- 
and-sell’ method of operation whereby bills of sale, invoices, etc., are issued to 
make it appear that the commodities being transported are those of the vehicle 
owner. (Assuming that such a practice exists to any substantial extent, or that 
it might in the future, how would changing the statute help to eliminate it?) 
This practice does not, in the Commission's opinion, constitute private carriage 
as defined by the courts in the Lenoir Chair case (Brooks Transportation Co. v 
United States, 340 U. 8. 925), in which the ‘primary business’ test was applied, 
i. e., Whether the primary business of the transporter is transportation or some 
other business activity to which transportation is merely incidental. On the 
contrary, the real business of persons engaged in this type of buy-and-sell ac- 
tivity is, in fact, transportation, and the movement or carriage of property per- 
formed by them is not in the furtherance of any primary or bona fide business 
enterprise other than transportation. (Then why tamper with an already clear 
and adequate statute?) 

“There are a number of truckowners engaged in such so-called merchandising 
exclusively, transporting, Sometimes in both directions, commodities which they 
have purchased for sale at destinations. Generally, the ‘sale’ price of the mer- 
chandise is the cost at origin plus an amount equal to or slightly less than the 
transportation charges of authorized for-hire carriers, either rail or motor. In 
most instances, it is difficult, if not impossible, for the Commission to determine 
whether such transportation is a bona fide merchandising venture or is a subter- 
fuge intended to provide transportation for hire without the required certificate 
or permit, and without payment of transportation tax. (There should be no 
undue difficulty, if the Commission enforces the law intelligently and energeti- 
cally, but, even if there were, how would changing the statute help? The same 
is true of the transportation tax, under which the Internal Revenue Service ap- 
plies the present primary business test.) 

“In addition, manufacturers and mercantile establishments, which deliver in 
their own trucks articles which they manufacture or sell, are increasingly pur- 
chasing merchandise at or near their point of delivery and transporting such 
articles to places near their own terminal for sale to others, such transportation 
being performed only for the purpose of receiving compensation for the other- 
wise empty return of their trucks. Sometimes the purchase and sale is a bona 
fide merchandising venture. In other cases, arrangements are made with the 
consignee of such merchandise for the ‘buy-and-sell’ arrangement in order that 
the consignee may receive transportation at a reduced cost. (Any such cases 
are a clear violation of the present act. The Commission should enforce it.) 

“As a result of these practices, a large amount of freight which would other- 
wise move by rail or authorized motor carriers is being transported by motor 
vehicle over long distances under ‘buy-and-sell’ arrangements. (That has not 
been shown, but assuming it to be the fact, it is a result entirely of lack of en- 
forcement of existing law.) Where this so-called private carriage is a subter- 
fuge for engaging in public transportation, it constitutes a growing menace to 
shippers and carriers alike. (Jt need not be, if the Commission would enforce 
the law.) It is injurious to sound public transportation, and promotes discrim- 
ination between shippers and threatens existing rate structures. (Jf it does, the 
fault lies with the Commission, rather than with Congress.) It was to curb 
such practices that part II of the Interstate Commerce Act was enacted. (And 
it should be enforced.) 

“The Commission has found that it is most difficult effectively to cope with 
this problem under the present provisions of the act. (Why should that be? 
But, again, even if it be so, how would changing the act make it less difficult?) 
It is therefore urged that section 203 (a) (17) be amended, as recommended, so 
as to spell out more clearly that anyone who purchases, transports, and sells 
property for the purpose of fostering a highway transportation business is en- 
gaging in a public transportation service and shall be deemed to be a common 
or contract carrier by motor vehicle. (That would not be clear. It could only 
substitute new confusion for the present clarity, and new harassment of legiti- 
mate business and industry.) It is believed that enactment of the proposed 
measure would be of substantial aid in correcting the abuses which have arisen 
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in the name of private carriage and in carrying out the national transportation 
policy declared by Congress. (What possible sound reason could there be for 
any such belief? We submit there is none.) It is not intended that the proposal 
should in any way interfere with legitimate private carriage. (The committee 
can best prevent such interference by rejecting amendment of the statute and 
calling upon the Commission to enforce it.)” 

The Private Truck Council of America, Inc., on behalf of nontransportation 
businesses of all kinds engaging in legitimate operation of trueks in their own 
businesses, is unalterably opposed to all such proposals for amendment of the 
Interstate Commerce Act, and respectfully submits that they should be rejected 
by this committee. 

RECENT DECISIONS PROVE LAW ADEQUATE 


The decisions of the Commission and the courts continue to demonstrate that 
the present statute deals adequately with so-called buy-and-sell or other unlawful 
for-hire operations. 

A recent Federal court decision, for example, is that in ICC v. Asphalt Supply, 
et al. (1957) (152 F. Supp. 559; 12 Federal Carriers Cases par. 81,147). In an 
opinion dated June 21, 1957, the United States District Court for the Northern 
District of Texas applied the “primary business” test, and in doing so emphasized 
that a for-hire carrier does not become a private truck operator by taking title 
to the goods transported. 

In other words, the court in effect held, as the council has said all along, that 
so-called buy-and-sell operations by persons having no ICC certificates or permits 
are unlawful under the present provisions of the Interstate Commerce Act. 

The court found that— 

“* * * The only significant difference in the operations of Art Tucker Trans- 
port (a contract carrier which formerly had transported the asphalt product 
for the manufacturer directly to the latter’s cutomer) and Asphalt Supply Co. 
(the defendant, a new company which now bought the asphalt from the manufac- 
turer and resold and transported it to the customer) as far as transportation of 
the asphalt is concerned, was the fact that Asphalt Supply Co. owned the mate- 
rial it transported; they were billed by Cosden (the manufacturer), and in turn, 
Asphalt billed Spencer (the customer); thus assuming the risk of loss of the 
asphalt in transit, and the failure of Spencer & Co. to accept the asphalt, or 
after acceptance, Spencer's refusal to pay for the asphalt, or the transportation 
thereof.” 

The court held that Asphalt Supply Co. was operating as a contract carrier, 
and that— 

“This decision is not adverse to JCC v. Tank Car Oil Corp. * * *, for it was 
therein stated that the fact of ownership of the goods transported is not nec- 
essarily controlling and cannot be used as a subterfuge or design for evading 
compliance with the act * * *.” 

A Commission hearing examiner has recently well said, in his recommended 
report and order of March 11, 1958, in Oklahoma Furniture Manufacturing Com- 
pany, et al_—Investigation of Operations, docket No. MC—C-2143: 

“Motor carriers operations must be conducted in good faith without subterfuge 
or attempted evasion of the letter or obligation of the law. The act is remedial 
and its terms sufficiently comprehensive to include all of those who, no matter 
what form they use, are in substance engaged in the business of interstate trans- 
portation of property on the public highways for hire. A plan or scheme which 
disguises the true nature of the transportation is futile. There can be no doubt 
that what is involved here is a for-hire transportation service within the regu- 
latory jurisdiction of the Commission. 

“The practices here under consideration are in contravention of the national 
transportation policy. They constitute for-hire transportation in all its essen- 
tials. The practices engaged in by respondents defeat economical and efficient 
service and prevent sound economic conditions. Accordingly, it is clear that the 
operations under investigation should be condemned and their continuance en- 
joined. 

“Variations in the legal relations among the shipper and the equipment owners 
or in the formal arrangements do not obscure the similarity in the overall plans, 
which comprehend the provisions of for-hire transportation in interstate com- 
merce rather than private-carrier operations. * * * 

H. R. 5825 and other proposals to amend the definition of “private carrier of 
property by motor vehicle,” or to amend the Interstate Commerce Act in other 
ways having a bearing upon the interpretation of that definition, would do great 
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mischief. We urge the committee to disapprove H. R. 5825 and any other 
such bill. 

Mr. Qurnuan. I am William A. Quinlan, special counsel of the 
Private Truck Council of America, Inc., Washington, D. C. 

Mr. Macponatp. The gentleman who has just asked permission to 
have the insert made is Mr. Frazor T. Edmondson ? 

Mr. EpMonpson. Yes. 

Mr. Macponatp. Of the Private Truck Council of America ? 

Mr. Epmonpson. From Dallas, Tex. ; that is correct. 

Mr. Macponaup. You may proceed. 

Mr. Epmonpson. The points that I have in mind, Mr. Chairman, 
are ones which I believe Mr. Quinlan is in a much better position 
to discuss than I am, and I think they are very pertinent ones. They 
are ones that the members of the commttee have evidently been in- 
terested in this morning in view of their questions; so, if I may at 
this particular point, I would like to turn to Mr. Quinlan to make the 
points that we have in mind. 

Mr. Qutnuan. Mr. Ch: airman, I tried to make some notes in listen- 
ing to the testimony of previous witnesses this morning and the 
questions asked by members of the committee and the observations 
offered by members of the committee. I think in my notes I have 
covered the high points, but we would be very happy to go beyond 
these and answer any other questions if we can do so. 

Perhaps I should preface this by saying that we like other witnesses 
whom you have heard this morning, are strongly opposed to H. R. 
5825 and to all of the alternative or modified amendments that have 
been offered by the Transportation Association of America, the Inter- 
state Commerce Commission, and the Department of Commerce. 

I think that we should explain why, in reference to this particular 
legislation, Mr. Chairman, we and the other witnesses who have 
appeared here on behalf of businesses operating their own trucks in 
their own businesses are so gun shy about any change in the statute. 

I sense that quite naturally the committee wonders why we are so 
disturbed, why we so greatly fear any change at all when the pro- 
ponents of the change reiterate that it makes no change really in 
substance, that all they are doing is writing into the statute the already 
existing primary business test that was laid down in the Brooks Trans- 
portation case, and why, further, we are so concerned about any change 
when the subcommittee has indicated its willingness to write into its 
report and to make a part of the legislative history assurances that 
legitimate businesses are not going to be disturbed in their legitimate 
private truck operations. The reason why, Mr. C hairman, ‘that we 
are so gun shy, and more so than is usual, about changes in other kinds 
of legislation, is that we have had sad experience. We went through 
this litigation which has been referred to. 

I personally appeared on behalf of the Private Truck Council of 
America as an intervenor in the Lenoir Chair Co. case, in the Schenley 
Distilleries case, in the Burlington Mills case, and others, which cul- 
minated in the Brooks Transportation case in which the special three- 
judge statutory court finally laid down without any equivocation the 
primary business test, and in which the Supreme Court of the United 
States affirmed that test. 

The arguments that we ran into from advocates for the for-hire 
transportation industry, the railroads, the common and contract motor 
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carriers, frankly seem preposterous to people who are not familiar 
with this legislative problem. They were preposterous to the three- 
judge court, which said as much, in Richmond when it heard the oral 
argument. 

The difficulty that we are faced with is that, first of all, we go before 
a forum which is in and of the transportation industry, and this is 
not intended to suggest any reflection on the competency or the good 
faith of the members of the Interstate Commerce Commission, but 
that is a special purpose regulatory body which is set up for the pur- 
pose of dealing with regulated monopoly, the for-hire transportation 
industry. 

By and large the members of the Commission are drawn from that 
industry or at least from positions like the practice of law, and so on, 
that are associated with that industry. It 1s inevitable that in entire 
good faith an agency of that kind is steeped in for-hire transportation 
thinking and philosophy and obviously sympathetic to the transpor- 
tation industry, which first obtains regulation of itself and then tries 
to broaden the scope of that regulation. 

Without trying to belabor that point too much, I think we should 
illustrate again by saying that in this test litigation, which finally 
established the test that we are asking you not to disturb, the attorneys 
for the railroads and the for-hire motor carriers went so far as to 
say that a furniture manufacturer, the Lenoir Chair Co., making fur- 
niture, selling that furniture to its own customers and delivering the 
furniture to them in its own trucks, was by a torturing of this present 
definition in the act engaged in transportation for compensation, 
which was to say in common or contract carriage, and therefore be- 
cause it did not have a certificate or permit from the Commission it 
was in violation of the act. 

Mr. Macponatp. You mean they would not meet the primary busi- 
ness test ? 

Mr. Qurintan. The advocates of the for-hire transportation indus- 
try argued, one, at that time that it should not be a primary business 
test which should be applied, but a so-called for-compensation test. 

Mr. Macponaip. However, I am just asking the question, no one 
would suggest at the present time, would they, that such a situation 
would not meet the primary business test ? 

Mr. Quintan. Not at the present time, sir; but if you pass any one 
of these amendments which you are considering I will predict flatly 
that we will be confronted again in litigation before the Commission 
by equally preposterous contentions, and I can say honestly that while 
I believe on the basis of what has been proposed now we would win 
again, IT am not at all certain that we would win—on a basis of the 
legislative language which has been proposed or such legislative his- 
tory as you have made in your hearings so far—and I am even less cer- 
tain in view of the fact that we do not know what kind of debate, 
what kind of colloquy, what kind of amendatory modifications, might 
be made on the floor of the House or the Senate or on the Senate side 
if this is opened up. 

With that preface, if I may, I would like to direct myself to the 
specific legislative language. Other witnesses have been criticized be- 
cause they have not said what in these specific pieces of language 
might be turned into a basis for attack on legitimate businesses, legiti- 
mately operating their own trucks in those businesses, whether it is 
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the bakery business, or dairy business, or a laundry, or whatever it 
might be. 

Again, I had to give you that preface because when I point out the 
arguments with which we inevitably will be confronted, if this lan- 
guage is adopted, you would think it preposterous if I had not told 
you the preposterous extent to which our opponents went in this liti- 
gation which finally thrashed out the primary business test. 

Mr. Macponatp. May I interrupt to get something clear in my own 
mind ? 

Those contentions were made prior to the establishment, were they 
not—I am asking for information, not by way of argument—of the 
primary business test itself as the criteria? 

Mr. Qurnnan. Yes and no. The primary business test, it is gener- 
ally said, was first laid down in the classic Woitishek case by the Com- 
mission. We argued, among others, that this clearly laid down the 
primary business test. It did not lay it down as completely and un- 
equivocally as I felt it should be laid down when we got into this liti- 
gation, and that certainly was proven by the fact that the railroads 
and for-hire motor carriers argued in the Lenoir-Schenley-Brooks 
Transportation case years later ‘that the Woitishek case had not laid 
down a primary business test at all, that it actually laid down this com- 
pensation test, that if you even so much as include the costs of operat- 
ing your truck in fixing the prices of your products, you are operating 
for compensation and it then follows that you are a common or con- 
tract carrier in violation of the act unless you get a certificate or a 
permit, which you in most cases cannot get because once it is estab- 
lished you need one, the for-hire carriers come in and oppose the issu- 
ance of a permit. Some of them argued there were two tests reall 
primary business test and a compensation test, laid down by the Woiti- 
shek case. 

Perhaps one would say we should not be disturbed about preposter- 
ous arguments because by the fact that they are preposterous they are 
bound to be thrown out, but that is not so when you appear before a 
special purpose agency like the Interstate Commerce Commission 
which is set up to regulate and foster for-hire transportation, which 
for-hire transportation industry regards business operating its own 
trucks as an enemy of that for-hire transportation monopoly. 

We lost at the start in one of those cases. The examiner in his pro- 
posed report actually held that this legitimate business concern was in 
violation of the Interstate Commerce Act because it made a charge for 
delivering its own products to its own customers. 

We had to file exc eptions to that examiner’s report and then go be- 
fore Division 5 of the Commission, which at that time had jurisdic- 
tion over motor carrier matters. We got a 2-to-1 decision even from 
Division 5. There was a dissent holding that this legitimate business 
was technically in violation of the Interstate Commerce Act. 

In the other case, the Schenley case, we got a favorable examiner’s 
report from the beginning, but the outcome was never certain, sir, 
until it finally went before the full Commission, and even then there 
were some dissents. I do not recall how many. 

This was very expensive litigation, very protracted, and it harassed 
these companies and it also gave substantial reason to other busi- 
nesses throughout the country to be concerned about whether they 
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could continue to operate their trucks, so I do not think our concern 
is farfetched. 

I do not mean to be too positive about this. Iam trying to save the 
time of the committee by coming right to the point and telling you 
frankly what we believe and the reason for our position. 

In the language of H. R. 5825 we have, for example, a new term, 
“fostering a highway transportation business.” It is an absolute cer- 
tainty that these same law yers will come back before the Commission 
and argue that legitimate businesses are fostering a highway trans- 
portation business when they deliver their own products or pick up 
their own raw materials. 

Another new phrase, “public transportation service,” would be used. 
That could be litigated for years, and again for years businesses would 
be in doubt about the legal status of their trucks. 

Also, the provisions go on to use the term “nevertheless,” which I 
know our adversaries would argue says, in effect, if the term is to be 
given any meaning at all, and as others have pointed out to you here 
this morning, the courts will strive to give some meaning to every new 
language you adopt, that even though a truck oper ation is no more 
than a bona fide incident to a primary business of the operator other 
than transportation, if you are to give this meaning at all that must 
mean that some segment of such an operation is nevertheless to be 
classified as common or contract, and therefore prohibited because 
the Commission won’t issue a certificate or permit. 

Looking at the other language which has been suggested by the 
Transportation Association of America, again we find some new key 
terms. The term “solely”, especially, I will predict, would be used as 
a basis of argument by counsel for the other side that at the very least 
that must be interpreted as evidencing an intent on the part of Con- 
gress to apply a more stringent test, at least to affect the burden of 
proof, and to some extent still undetermined—it would have to be de- 
termined by the Commission and the courts—to cut down on the per- 
missible scope of legitimate private truck operation. 

If it is then argued that fhe language is meaningless, which is what 
we would have to argue, I think we would be under great difficulty. 
We would argue that no change is intended because this subcommittee 
is assuring us that no change is intended, but I am not sure that we 
would win. I am not sure that the Commission or the courts would 
permit us to cite the legislative history at all, because a court con- 
ceivably could hold that this language sufliciently speaks for itself 
and therefore it is not permissible to resort to extrinsic aids to statu- 
tory construction such as committee reports. 

We would argue that resort to that history was legitimate and that 
it supported us in claiming there is no change. We might or might 
not win. Especially would there be doubt if some colloquy on the 
floor that might be arranged would help the other side in trying 
to give some significance to this new language. 

With reference to the proposal of the Interstate Commerce Com- 
mission, again we have new language and new context. The proviso 
that would be added that “such primary business may not be the 
business of transportation nor the purchase, transportation, and sale 
of property for the purpose of fostering a highway transportation 
business,” is again new language and again we know from the tactics 
that were followed in the Brooks Tr ansportation case that there 
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would be an effort to torture this language, and despite anything this 
subcommittee says to try in particular cases to nibble away and cut 
down on this kind or that of presently legitimate private truck opera- 
tion. The nibbling process goes on and they never stop. 

I heard the statement made by one railroad representative, “We 
will take any change we can get. We will keep throwing these balls 
up in the air and finally 1 day 1 of them will stick.” 

They are determined to get some amendment no matter what it is. 

They have even told us we could write it ourselves, which still would 
give them an excuse for reopening the litigation and again trying to 
nibble away at our right to operate our own trucks. 

Finally, I have here a copy of the language suggested by David 
I. Mackie, the president of the Eastern Railroad Presidents Confer- 
ence, which is one of the principal opponents of private truck opera- 
tion, again using the term “solely within the scope and in furtherance 
of a primary business ene ” And the Department of Com- 
merce recommended the TAA proposal with modifications suggested 
by ICC. 

I am sorry I have taken so long in explaining why we are gun 
shy. I realize it is quite possible that we still have not convinced you 
that we have a substantial basis for our fear, but I can assure you 
that in our own minds, not in any academic or theoretical sense, but 
based on actual practical experience in this litigation, we feel very 
strongly that we do have a substantial basis for our concern. 

On the other hand, aside from the fear that changes would disturb 
legitimate operations, we say that the present statute clearly pro- 
hibits—and in this we are in agreement with the other side, because 
they keep reiterating that the present statute clearly prohibits, the 
type of operation to which they object. 

If that is true, what possible purpose could be served by tamper- 
ing with the legislative language ? 

Mr. McBride and others speak in generalities of bwy-and-sell opera- 
tions. He referred earlier here today to the diversion of great volumes 
of traffic. We have yet to see any facts to support those generaliza- 
tions and we challenge them to produce one case, a single case, that 
should be classified as for-hire transportation and is not now so classi- 
fied by the present statute. 

One of the committee members, who unfortunately is not now _pres- 
ent, indicated an impression that these so-called private carriers— 
and we object to the term because again it is part of the strategy of 
trying to characterize nontransportation businesses, carrying their 
own produc ts and moving their own raw materials, as a part of the 
transportation industry, which they are not at all, calling them car- 
riers, and having then so characterized them, taking the position that 
since they are not regulated along with the for-hire monopoly they 
constitute unfair competition—were only a very small proportion of 
the total truck operations in the country, and that perhaps they are 
a sort of a semi-illegitimate fringe of the truck operations of the coun- 
try. Actually I think the generally accepted figure is that 87 percent 
of all the trucks on the streets and highways of America are operated 
by businesses other than the transportation business in their own 
businesses. 

Mr. Dreroun1An (presiding). I think-that is what the preceding 
witness put in his statement, so it is in the record. 
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Mr. Qurnuan. Also one member of the committee indicated an im- 
pression that our concern is largely theoretical and insubstantial. A 
reference was made to the large numbers of trucks involved in local 
deliveries, and I apologize to Mr. Edmondson for talking so long and 
not giving him a chance, but his business is a good example of that. 
The bakery business, with which I myself have been associated for 25 
years is a good example. It delivers its own perishable products, 
bread, and other bakery products, which are delivered daily. That is 
a local delivery kind of operation. It may also move some of its raw 
materials, such as flour from a railhead to the bakery or from a source 
of supply if it happens to be close by. The Commission does have 
jurisdiction over such local operations to the extent that they are in 
interstate commerce, and they very frequently are. Even the deliv- 
eries of the end products themselves, which are perishable and have a 
very small radius of distribution, are in interstate commerce for pur- 
poses of this act if the operation happens to be near a State line, such 
as St. Louis, Mo., and East St. Louis, Il. 

Moreover, the incoming raw materials in almost all instances are in 
interstate commerce while they are being moved by the trucks of these 
local businesses, because they originated from out-of-State sources. 
So the problem cannot be waved away by saying that the Commission 
does not have any substantial jurisdiction. It does have. 

Another witness who is on our side made a statement with which 
I would like to express a minor disagreement—that we wait and 
see what happens to the enforcement program of the Interstate Com- 
merce Commission. We do not need to wait and see what happens 
to that. We know what will happen. 

Based on the Brooks Transportation case, what will happen is that 
operations that should be classified as for-hire transportation will be 
so classified wherever the Commission brings a proceeding and com- 
petently presents the facts. 

Some other witness said the decisions have not been uniform. That 
is taken from the statement, I believe, of the Chairman of the Interstate 
Commerce Commission. I submit respectfully that the decisions have 
been uniform. Since the Brooks case they uniformly have applied the 
primary business test. There is no discrepancy or divergence of law 
here which requires any amendment to the statute. 

Again, with no disrespect to the Commission, I think that the Com- 
mission has been sold a bill of goods by the for-hire transportation 
industry. There is only one, perhaps not even one, but no more than 
one member of the present Commission who was a member of that 
body when this litigation occurred which resulted in the present in- 
terpretation of the law. While it is true they can read the report of the 
then Commission by their predecessors and they can read the opinion 
of the Federal] court in the Brooks case, I do not think that anyone, in- 
cluding those present members of the Commission, can fully grasp the 
real and substantial basis for our concern as to tampering with this 
law without having actually been familiar with that litigation, at least 
without reading the briefs in the case and the oral argument, with 
which we were confronted, which tried to torture the language of the 
statute then and, I am certain, would try to torture any new provision 
you might adopt. 

Again, Mr. Chairman, Congressman Derounian, I apologize for 
talking at such length. 
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I would like to add one thing more on another notation I made. 

We have been accused by some of our adversaries of always being 
against everything. We just keep saying, “No, no, no,” they tell us. 
“You can’t just be against everything. Surely, there must be one of 
these proposals that you would be for, especially if we would let you 
write it yourself.” We are not just against something. We are for 
something. We are for the present provision in the act, which has 
been authoritatively interpreted and interpreted in a reasonable and a 
practicable manner which, by their own admission, prohibits the opera- 
tions they say should be prohibited. 

Mr. McBride admits that H. R. 5825 would be objectionable, or at 
least more objectionable than the other proposals which he now favors, 
because it would specifically and directly amend the definition of 
private carrier. It is true that it can be argued that where there is a 
direct change in the definition itself there may be stronger indication 
of an intent to change the substance, but the fact that there is no direct 
change in that definition does not mean that the meaning of the defini- 
tion is not modified. You can change the first provision in the Motor 
Carrier Act, or the last provision, or any provision in between, but if 
it has a bearing on the interpretation of that definition the definition 
still can, as a result, be differently interpreted from its present inter- 
pretation. 

Now I doapologize. I have covered my notes, sir. 

Mr. Derountran. It is a very comprehensive statement, Mr. Quin- 
lan, and we thank you for it. 

Mr. Edmondson, we are going to have to quit in about 5 minutes. 

Mr. Epmonpson. All I wanted to do was to call the chairman’s 
attention to the fact that these authorities that Mr. Quinlan has 
refered to here are a part of this statement that I have requested be 
filed. Itisthe supplementary statement to that. 

Mr. Derounran. Yes. The statement that you have given us, plus 
the authorities with citations, will be made part of the record. 

Mr. Quinlan, may I ask you just a couple of questions? 

Mr. Qutnuan. Yes, sir. 

Mr. Derountan. It seems to me that the general tenor of Dr. 
Baker’s proposed language agrees with the position you took in the 
case. 

Mr. Quinuan. As I explained, if you adopt that language when the 
litigation begins again I will argue that it makes no change, that it is 
redundant, and that the law is precisely the same as it was before you 
adopted that language. I will argue that, based on the observations 
that the subcommittee has so far offered. I am not sure that the 
Commission or the courts will agree that that is so, and that is what 
concerns us. 

Mr. Derountan. What makes you think that this primary business 
decision will remain with future judges? Why cannot they change 
it some day? They are men of different temperament and different 
philosophy, so the fact that they made a decision does not mean that 
it will stick. 

You just read the Supreme Court decisions. Almost every week 
something is being changed that had not been changed for a hundred 
vears. That is change for you. 

Mr. Qurntan. It is true that the Supreme Court can reverse it- 
self, sir. Frankly, although this may be somewhat beside the point, 
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I think the Supreme Court has ben unduly accused of inconsistency 
recently. I think the Supreme Court of the United States is one of 
our fundamental institutions that should be attacked and citicized 
only as a last resort. I think the Court has been unduly criticized. 

Nevertheless, while it is true that the Supreme Court can admit 
error in a prior ruling and reverse itself, nevertheless, when you have 
a decision of the Sypreme Court of the United States—and here in 
this instance, we have a decision of the Supreme Court of the United 
States, without opinion, but affirming and adopting the decision of the 
special three-judge court—we have the highest judicial authority we 
can have; so we have something. 

Mr. Derountan. Then why should you object if the three-judge 
court’s pertinent parts of this primary business test were incorporated 
in the law? Then it would be in the law and there would be no 
question about it. 

Mr. Qurntan. Because that is a snare and a delusion, to say that 
you can write a judicial opinion into a statute. You just do not do 
that. The statute as it now reads is the basis for that opinion and 
when you change the present wording of the statute you have removed 
the basis for the opinion and you have opened the door wide to the 
other side coming in and arguing that the opinion of the court no 
longer obtains, that the opinion of the court was based only on the 
previous wording of the statute, that “Now we have new wording. 
Now we must submit the issue to the court again and obtain a rede- 
termination by the court,” and the court would certainly agree with 
that. 

Mr. Derounian. Then it is your opinion that if this committee does 
nothing on this bill you will no longer be engaged in litigation with 
your antagonists in that field; in that right ? 

Mr. Quintan. We may be engaged in litigation, but not to the ex- 
tent of harassment. not to the extent of a basic attack on the right of 
nontransportation businesses to haul their own goods and raw ma- 
terials. 

If you change it, we will again be faced with such a basic attack. 

Mr. Derounran. Thank you very much, gentlemen. 

Mr. Quinuan. Thank you, sir. 


STATEMENT OF JAMES D. MANN, MANAGING DIRECTOR, PRIVATE 
TRUCK COUNCIL OF AMERICA, INC., WASHINGTON, D. C. 


Mr. Mann. My name is James D. Mann, managing director of the 
Private Truck Council, and I would like the record to show that three 
private truck operators who did not testify were so concerned in this 
matter that they came from out of town just to be present: Mr. Ben 
F. Wade, Jr., treasurer of Oconee Clay Products Co., Milledgeville, 
Ga.; Mr. O. T. W estgard of the Trucking Division of Beaunit Mills, 
Inc., Beverly, N. J.; and Walter W. Mackey, superintendent of Trans- 
portation of C. Schmidt & Sons., Inc., Philadelphia. 

Mr. Derountan. We are very glad you came and we hope you en- 
joyed the hearing. 
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STATEMENT OF JOSEPH M. CREED, COUNSEL, AMERICAN BAKERS 
ASSOCIATION 


Mr. Creep. Rather than fill up the record, I am Joseph Creed, rep- 
resenting the American Bakers Association, and I would like to say 
our organization concurs wholeheartedly and 100 percent in the state- 
ments of Mr. Edmondson and Mr. Quinlan. 

Mr. Derountan. Very well. Thank you. 

Are there any other requests before we conclude the hearings? 

The hearing is adjourned. 

(The following material was submitted for the record :) 


TROJAN Boat Co., 
Lancaster, Pa., May 14, 1958. 
Representative PAUL B, DAGuE, 
House Office Building, Washington, D. C. 

DeaR Sir: It has come to our attention, in recent weeks, that legislation is be- 
ing presented to Congress concerning a redefinition of private carriers. The 
bill in question is H. R. 5825. We understand the Senate is considering similar 
legislation based on the Smathers subcommittee report. 

From the information available to us, it seems that the legislation in question 
is intended to change the present definition of private carrier with the intent of 
permitting closer regulation of the so-called buy-and-sell trucker. We firmly 
believe that the proposed legislation would be inimical to our operations, which 
are conducted properly and equitably under present ICC regulations. 

Our primary business, as our company name indicates, is the manufacture of 
boats. We have found it necessary to deliver on our own vehicles most of our 
own boats. These vessels range from 15 to 27 feet on length and are private 
pleasure craft. We have found that the highway common carriers of normal 
freight merchandise virtually refuse to handle boats of any size or shape. They 
do this by delaying pickup beyond any reasonable period of time, delaying the 
boats in transit, frequently damaging the boats unnecessarily, and charging ex- 
orbitant rates. 

The railroads are hardly any better and as far as the shipper and the con- 
signee are concerned they are infinitely less convenient, in that they have neither 
pickup nor delivery service on the boats. There are common carrier trucking or- 
ganizations engaged in the business of hauling boats, but we find these to be 
highly independent and undependable and we feel certain that they are held in 
check as much as they are only by the fact that we do have available some 
of our own equipment for delivery of these boats. Any legislation, therefore, 
that would reduce or impede our ability to move our own merchandise would 
seriously affect our operations. 

The specific abuse which this measure is intended to overcome is one which 
is already in violation of existing laws and regulations, and specific cases brought 
to the attention of the courts have always resulted in conviction of the guilty 
parties. The difficulty seems to lie not in improper legislation but in improper 
enforcement of existing legislation. 

We, therefore, submit that H. R. 5825 and its companion Senate measure 
is first, unnecessary, and second, harmful, not only to ourselves but to all other 
private carriers of merchandise of their own manufacture. We urge your con- 
sideration of this proposed legislation, not in the light presented by various 
pressure groups including the Interstate Commerce Commission itself but in the 
light of the greatest good for the greatest number. We are confident that you 
will give this measure this type of intelligent consideration. Thank you. 

Yours very truly, 
Harper H, Hutt, Vice President. 


AIRORAFT INDUSTRIES ASSOCIATION OF AMERICA, INC., 
Washington, D. C., April 21, 1958. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Harris: H. R. 5825, which will be considered by your 
committee April 29, is a bill to amend the definition of a private carrier in 
part II of the Interstate Commerce Act. Under current provisions of the act, a 
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sarrier which is neither a contract nor a common carrier and which transports 
in interstate or foreign commerce by motor vehicle property of which such person 
is the owner, lessee, or bailee, when such transportation is for the purpose of 
sale, lease, rent, or bailment, or in furtherance of any commercial enterprise is 
a private carrier. 

H. R. 5825 would add to this the following proviso : 

“Provided, however, That any such person who purchases, transports, and 
sells property for the purpose of fostering a highway transportation business 
is engaging in a public transportation service and shall, nevertheless, be in- 
cluded within the terms ‘common carrier by motor vehicle’ or ‘contract carrier 
by motor vehicle.’ ” 

We are opposed to this regulation because we are convinced it will make more 
difficult private operations. In 1920, the railroads persuaded Congress to enact 
legislation which took from themselves much of their discretion in the operation 
of their properties and gave it to the Interstate Commerce Commission. The 
objective was a simplified method of securing dividends irrespective of the 
competence or incompetence of railroad management. In the succeeding years, 
even greater powers in the management of railroad properties have been con- 
ferred upon the Commission. 

That Government control of private properties has been found to be no proper 
substitute for private initiative is manifest from the fact that there has hardly 
been a year in the past 27 that a railroad problem of some form or other has not 
been before Congress. 

Our interest in this bill arises from the probability that individual firms oper- 
ating their own vehicles will be required to show that they do not fall into the 
eategory of buy-and-sell operations which the bill condemns. The burden of 
proving that their operations are lawful, we respectively submit, should not be 
imposed on private business. We urge upon your committee the necessity to 
avoid any move which will require business against its will to employ common 
or contract carriage in replacement of private operation. This effort is not 
unlike the efforts of forwarders who, as you know, have been trying to prevent 
private business from consolidating their own shipments. 

We earnestly hope your commitee will reject this bill. 

Very truly yours, 
Harry R. BRASHEAR, 
Director, Traffic Service. 


HoLiywoop BRANDS, INC., 
HOLLY Wo0Oop CANpy DIvISsIon, 
Centralia, Ill., May 1, 1958. 
Hon. OREN HARRIS, 
Chairman, House Subcommittee on Transportation and Communications, 
Washington, D.C. 


DEAR Sir: Hearings are being conducted and consideration is being given to the 
change in the definition of what constitutes a private carrier. 

Please place us on record as being unalterably opposed to any change in this 
definition, inasmuch as the primary business test has been determined by the 
courts as a simple, commonsense rule acting as a guide to the Interstate Com- 
merce Commission, and all others, in determining what is private carriage. 

Illegal operations or evasions of the Interstate Commerce Act will not cease 
by a redefinition or a change in the law. Enforcement of the existing definition 
is the answer to illegal operations rather than a change in the definition of the 
law. Every violation must be handled individually regardless of what the 
definition of private carriage. 

Any change in the wording of the existing definition would only result in costly 
and unnecessary litigation in order to again establish clearly in the courts what 
constitutes private carriage, and is neither necessary or justifiable in any respect. 

We respectfully request your support in retaining the present definition and 
interpretation of the courts without change. 

Yours respectfully, 


BE. H. ENDROLL, 
Traffic Manager. 
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PACIFIC PLACE, 
Turrell, Ark., April 25, 1958. 
Hon. OREN HARRIS, 
Chairman, House Subcommittee on Transportation and Communications, 
House Office Building, Washington, D. OC. 


DEAR Sir: We want to strongly register our opposition to bill H. R. 5825, inso- 
far as it changes the definition of a private carrier. We, and most others who 
operate our own trucks, operate them in a legitimate manner and the present laws 
offer ample protection in all public carriers if any private carrier is operating 
improperly. 

The railroads and trucklines have increased their rates to the point of dimin- 
ishing returns. We have a large farm operation at Turrell, Ark. and a manufac- 
turing plant in Memphis. We had no desire to operate our own trucks. but we 
were forced to do this when the railroads and trucklines raised their rates to 
their present high level. If the public carriers had their way, most businesses 
would become localized as they were 40 or 50 years ago. 

We feel sure you will use your intluence to see that no change is made in the 
present definition of a private carrier. 

Very truly yours, 
Don WIENER. 


THE CENTRAL OHIO PAPER Co., 
Columbus, Ohio, April 25, 1958. 
Hon. OREN Harris, 
Chairman, House Subcommittee on Transportation and Communications, 
House of Representatives, Washington, D.C. 

Drak Str: Having been identified for a number of years in all kinds of trans- 
portation work and having come in contact with all phases of it pertaining to not 
only the movement of people as well as property, I believe that you will welcome 
the information that I can offer in connection with my past experience as it refers 
to bill H. R, 5825. 

It has always been my view that being in possession of all the facts is the best 
way to a clear unbiased decision. It is, therefore, in my opinion so serious a 
problem to private industry to prompt me to give you my views with the hope 
that they might be helpful to you and enable you to come to the same conclusion 
as 1, that the present definition of a private carrier is not only an understandable 
one, but the best means of determining a carrier’s status. I do not feel that it 
needs any further revision provided strict adherence to the present definition is 
followed in all decisions of the Commission as well as our courts of law. 

[ will attempt to cite a few cases in point which I feel may be heipful as they 
have been decided from the beginning of motor carrier regulations to the present 
time, These cases have all been decided on the identical definition that is cur- 
rently being used so satisfactorily to determine a private carrier’s status. 

In MO 50169, Lyle H. Carpenter, common carrier application, division 5, May 
26, 1937, Commission cited specific definitions of carriers and pointed out in part, 
that when a person is engaged in transportation for compensation even though 
he be the owner of the property, if it is not as an incident in the furtherance of 
his primary business, he is not a private carrier, 

In MC 1016838, L. A. Woitishek, common carrier application, division 5, May 6, 
1943, the Commission said and the courts concurred that applicant was engaged 
primarily in the transportation of automobiles for compensation and was conse- 
quently a carrier for hire. 

The United States distriet court decided September 12, 1941, and United States 
court of appeals confirmed May 1, 1942, in Stickle & Co. that their operation 
of hauling lumber was not an incident in furtherance of a commercial enter- 
prise but that they were operating as a contract carrier and further that owner- 
ship of the commodity transported was not the sole test, the primary test is 
whether the transportation is for compensation or not. The court further stated 
that transportation performed in connection with an industry’s direct sales and 
when trunsporting their own supplies from one warehouse stock to another, in 
their own equipment it is clearly under the tests already discussed private 
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Many cases in point have been decided in the for-hire versus private carriage 
and each has been determined on the basis of the operator’s primary business. 
It seems to the writer that it would be foolish and of no value to even consider 
changing the definition of a private carrier, because of the present buy-and-sell 
agitation. I do not feel I am in any way in the minority in this statement. Un- 
less a person is in the transportation business for profit, and does not meet with 
the primary business test of a private carrier, the Commission has at its dis- 
posal, without alteration in the present definition, sufficient descriptive detailed 
information that would without question, make it possible to properly determine 
what is private carriage from a contract or a common carrier operation. 

It is sincerely hoped by the writer as well as the many thousands of other 
private carriers throughout the entire country that you will see fit to oppose any 
change in the present definition of a private carrier. 

Yours truly, 
R. J. Joyer, 
General Traffic Manager 


LENOIR CHAIR Co., 
Lenoir, N.C., Man 5, 1958 
Reference H. R. 5825 


a), 


Hon. OREN Harris, 


Chairman, House Subcommittee on Transportation and Communications, 
House Office Building, Washington, D.C. 

Dear Sir: We wish to vigorously protest the proposed legislation concerning 
the private truck operation. The changes as proposed would be very detrimental 
to all the legitimate private truck operators. Amendment of the Interstate Com- 
merce Act is not necessary if the present law, as it now is, is properly enforced. 

We earnestly solicit your help in preventing this extremely harmful legislative 
proposal. 

Yours truly, 
BE. C. McCatt, Secretary 


Fant MILLING Co.. 
Sherman, Texv., May 5, 1958 
Hon. OREN Harris, 
House of Representatives, 
Washington, D. 0. 

DEAR Str: We understand that there is legislation to come before the House 
shortly for the purpose of changing the private carrier definition in the Inter- 
state Commerce Act. 

We are not familiar with how this legislation is written. We do, however, 
want to go on record as believing sincerely that action shouid be taken to pre 
vent the hauling of tonnage by truckers for hire under the guise of hauling one’s 
own production. : 

Trucks are operating as public carriers at rates that will destroy the public 
carriers who are regulated by ICC if allowed to continue. They are getting 
around the law by obtaining papers that show a completely artificial and un- 
true ownership and sale situation. It is a dodge of the law and if allowed to 
continue, government subsidy of railroads will have to become extremely 
excessive. : 

We think farmers and manufacturers should be allowed to haul their own 
legitimate production. 

We do not think that professional truckers should be allowed to take out 
phony purchase and sale papers and get by with a ridiculous pose as producers. 
We hope it can be stopped ! 

We think, first of all, that the continued efficient operation of the railro ids is 
(a) necessary to our common welfare, (b) dependent upon their ability to get 
their share of the tonnage on an equal basis. 

Second, that the railroads, as all segments of our economy, are entitled to 
a fair opportunity and should not be subject to Government restrictions that 
force them to permit unrestricted and unregulated and illegitimate competitors 
to take from them their fair opportunity to obtain a living revenue. 

Yours very truly, 


Jas. A. Fant, President. 
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INTERNATIONAL LATEX CoRP., 
Dover, Del., April 29, 1958. 
Hon. OREN Hargis, 
House of Representatives, 
Washington, D.C. 


My Dear Mr. Harris: We wish to express our opposition to H. R. 5825 since 
we feel strongly that ample legislation already exists to rectify the situation 
which it purports to correct. 

This company for many years has been engaged in legitimate private carriage. 
We have found it essential in the conduct of our business. It has been im- 
possible to find in common carriage the flexibility we need. 

It has always been our policy to abide strictly by all rules and regulations of 
the Interstate Commerce Commission. From our experience in this respect, 
we are convinced that if compliance with these provisions was properly enforced, 
there would be no question of further legislation being necessary. 

On the other hand, we feel that any change in the private carrier definition 
could only have the effect of undermining our right and prerogative to utilize our 
own trucks in the operation of our business. 

Very truly yours, 
FRANK M. RYAN, Traffic Manager. 


BLACK HARDWARE Co., 
Galweston, Tex., May 5, 1958. 
Mr. OREN HARRIS, 
Chairman, House Subcommittee on Transportation and Communications, 
Washington, D. C. 


DeAaR Smr: We are vigorously opposed to the House subcommittee’s action 
with regard to H. R. 5825 now before Congress. 
This would hinder our operation as private truck operators. 
Yours truly, 
R. A. PEBRETT, Jr., 
Trafic Manager. 


SERVTEX MATERIALS Co., 
New Braunfels, Tex., May 3, 1598. 
Hon. OREN HARRIS, 

Chairman, Subcommittee on Transportation and Communications, House 
Interstate and Foreign Commerce Committee, House Office Building, 
Washington, D.C. 

DEAR Sik: We are opposed to provisions of H. R. 5825 presently before the 
Subcommittee on Transportation and Communications of the House Interstate 
and Foreign Commerce Committee which would affect private truck operation. 

The present primary business test should not be changed, the private truck 
operation as an incident to one’s business should continue. If regulation of the 
buy-and-sell operator is necessary, specific control of such activities should be 
initiated. 

Yours truly, 
H. R. SCHNEIDER. 


Our OwN BAKERIES, INC., 
Marquette, Mich., May 5, 1958. 
Hon. OREN HARRIS, 
Chairman, House of Representatives Subcommittee on Transportation and 
Communications, Washington, D.C. 


Dear Siz: I am writing you in regard to H. R. 5825 which is now being 
deliberated before your committee, which I understand is a bureau to change 
the language of the definition of a private carrier. 

It is our feeling that any change in the language of this definition could have 
serious consequences in the operation of our delivery system, which could only 
result in higher costs or poorer service to the American public. 

We, therefore, strongly urge that your committee reject any change in the 
language of this definition. Thank you very much. 

Very truly yours, 
H. C. OverHort, Manager. 
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AMEROTRON CoO., 
Aberdeen, N.C. May 2, 1958. 
Hon. Sam J. Ervin, Jr., 
United States Senate, 
Washington, D.C. 


DrEAR Sir: We wish to assert as strongly as possible our objections to all these 
recent attempts to redefine private carriage, such as that stated in H. R. 5825. 

We feel that present legislation is ample to allow the Interstate Commerce 
Commission to stamp out illegal buy-and-sell operators. We do not see how re- 
definition legislation can be of any value to them. 

We hope that we can count on your support to block such unnecessary, un- 
warranted, and harmful legislative proposals. 

Yours sincerely, 
R. E. FRANKLIN, 
General Traffic Manager. 





HoitsuM BAKERS OF KanSAs CITy, 
Kansas City, Kans., May 1, 1958. 
Re H. R. 5825. 
Hon. OREN Harris, 
Chairman, House Subcommittee, 
House of Representatives, Washington, D. C. 

Dear Str: We are strongly opposed to any change in the definition of private 
carrier. 

We want to protect the status of our rights to transport bakery products in our 
own trucks. 

Yours truly, 


ARNOLD GUNIER, Manager. 


E. W. Moorz BAKERY, INCc., 
Huntington, W. Va., April 30, 1958. 
Congressman OREN Harpgis, 
House of Representatives, Washington, D. C. 


DeaR Mr. Harris: We understand that you are a member of a subcommittee 
studying a proposal to change the definition for ICC purposes of a private motor 
carrier. 

We are a wholesale bakery located in the tristate area of West Virginia, Ohio, 
and Kentucky, yet 75 percent of our operation is within the State of West Virginia. 
Classifying as a small business, we are naturally opposed to any change in this 
definition. We urge you to oppose this change for the many reasons which you 
know better than we. 

Respectfully yours, 
JOHN T. McVay, Sales Manager. 


West Cuester, Pa., May 6, 1958. 
Mr. Oren Harris, 


Chairman, House Subcommittee on Transportation and Communications, 
United States Congress, Washington, D. C.: 
Request vote for defeat of H. R. 5825 now before House Subcommittee on 
Transportation and Communications. 
LASKO METAL Propwucts, INc. 
Socar LASKo. 


CnicaGco, Inu., May 6, 1958. 
Hon. OREN Harris, 
Chairman, House Subcommittee on Transportation and Communications, 
House Office Building, Washington, D. C.: 

Re H. R. 5825-S. 1677. We strenuously object to proposal for redefinition of 
private carriage. Existing statute sufficient for effective control if properly 
policed. Any change in definition would only result in confusion and incon- 
venience for legitimate private carrier. 


THE LOGAN LONG Co., 
J. FE. LYNCH, 
General Traffic Manager. 
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Lone ISLAND, City, N. Y., May 2, 1958. 
Hon. OREN HARRIS, 
Chairman, House Subcommittee on Transportation and Communications, 
Washington, D.C.: 


Kindly refer H. R. 5825. Definition of private carriers as set forth in section 
203 (a) of Interstate Commerce Commission Act was interpreted by the Commis- 
sion in the Lenoir Chair case as affirmed by the Supreme Court of the United 
States in the Brooks case. The so-called primary business test was thereby 
established. Buy and sell carriers can be stopped by proper enforcement. That 
Commission has just recently decided to enforce this law is substantiated by the 
present 11 cases brought before the courts by the ICC. Changing the present 
law will inevitably result in litigation concerning the interpretation of the law as 
amended and current ICC enforcement program would be seriously hampered 
and postponed. Respectfully urge you to vote against H. R. 5825. 

SUNSHINE Biscuits, INC., 
J. S. WILson. 


ROANOKE-WEBSTER Brick Co., INC., 
Roanoke, Va., April 28, 1958. 
MEMBERS, HOUSE SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
House Office Building, Washington, D. C. 

GENTLEMEN : We want to voice our objections to H. R. 5825 on which you have 
scheduled private hearings for April 29. 

It appears to us that there is absolutely no need to change the definition of a 
private carrier in order to cope with the alleged practice brought forth in recent 
hearings. The primary business test, which has been established by court de- 
cision pursuant to current law, is a simple, commonsense rule, under which there 
exists available judicial processes to stop these practices. Another definition 
would only create confusion and do little, if anything, to correct these alleged 
practices. 

Your consideration of this protest will be appreciated. 

Very truly yours, 
Paut C. Biatr, Treasurer. 


SWANDER BAKING Co., 
Rapid City, S. Dak., April 28, 1958. 
Hon. OREN HARRIs, 
Chairman, House Subcommittee on Transportation and Communications, 
House Office Building, Washington, D. C. 


DEAR CONGRESSMAN Harris: It is my understanding that your committee will 
shortly begin hearings of H. R. 5825, a bill designed with the ostensible purpose 
of clarifying the Interstate Commerce Act. 

In your consideration of this bill, please accept this as a sincere protest against 
any change in the definition of private carrier from that now currently used. 

Since operating as private motor carriers is a necessary part of the distribu- 
tion system in our baking industry; and such operation is essential to the carry- 
ing on of the functions of manufacturing and distributing bakery products, and 
since such private motor carrier operation has not been considered subject to 
Interstate Commerce Commission control, except for safety purposes; and since 
such exemption from control has been considered practical by both Congress and 
the Commission because of the essential part of private carrier operation to the 
primary business of bakery operation: and since the assumption of control for 
purposes other than safety would seriously interfere with the distribution of 
bakery products; we are definitely in opposition to any legislation which would 
have the effect of departing from the so-called primary business test in deter- 
mining whether such control should be imposed or exercised. 

We fear that any change in the language of this definition would pave the way 
for further litigation on the part of the common carrier groups who are con- 
stantly seeking to have the operations of private motor carriers regulated, de- 
spite the fact that under no circumstances could they take over the operations 
and obligations of the baker as a private carrier. 

May we ask your favorable consideration of this phase of the bill? 

Sincerely, 
C. A. SWANDER. 
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STATEMENT OF NATIONAL COUNCIL OF FARMER COOPERATIVES IN OPPOSITION TO 
H. R. 5825 Apri 29-May 1, 1958 


The National Council of Farmer Cooperatives is opposed to H. R. 5825 or any 
other legislation designed to redefine by statute private carrier by motor ve- 
hicle. We regard existing law, as interpreted by the courts, as clear with respect 
to who is and who is not a private carrier by motor vehicles. Any amendment 
to existing law dealing with the concept of the scope of private carriage, in- 
tended only to give statutory effect to judicial interpretations of existing law, 
will itself be subject to further judicial interpretation. The administrative and 
judicial interpretation of new or additional language, no matter how carefully 
drawn, would be accompanied by the potential danger of resulting in a con- 
gressionally unintended restriction upon the permitted scope of operations of 
private businesses transporting their own property in their own trucks. That 
is too great a risk to incur in view of the alleged clarifying justification asserted 
for this bill. 

Although motor vehicles controlled and operated by cooperative associations 
are given special statutory recognition in section 203 (b) (5) of the Motor Car- 
rier Act, such associations are, in effect, private carriers to the extent that they 
control and operate trucks for the transportation of property for their members 
or patrons. On the broader front, bona fide private carries, as an incident to a 
pimary business in the sale of products originating from or destined to the farm, 
play a constructive role in the total agricultural transportation picture. Hence, 
the basis for our interest and concern over the proposals to redefine private 
motor carriers in the Interstate Commerce Act. 

The delegate body of the council at its 1956 annual meeting adopted the fol- 
lowing policy: 

“PRIVATE CARRIERS 


“Since the council regards the present definition of private carriers by motor 
vehicle as adequate to exercise proper control over the operations of such pri- 
vate carriers, the council is opposed to a statutory redefinition of private 
carrier by motor vehicle.”’ 

The council holds no brief and does not condone the operations of so-called 
“buy-and-sell” truck operators who, under the guise of private carriage, engage 
in public transportation without operating authority. They operate outside of 
the pale and protection of existing law, and should be dealt with firmly as 
such. 

Last year a special subcommittee of experienced traffic managers from our 
transportation committee made a thorough study of the problem and reached 
this conclusion: 

“After a thorough exploration of the subject, considering, in detail, the present 
act, the primary business test, the latest cases on ‘buy-and-sell operators,’ and 
current proposed legislative changes, it was agreed * * * that the Interstate 
Commerce Commission now has ample power, without additional legislation, to 
curtail, if not eliminate, uncertificated buy-and-sell operations. 

“It was also agreed that current proposed legislative changes on this subject 
might endanger all that has been accomplished through years of costly litigation 
to preserve the status of legitimate private carriers.” 

Present law, as interpreted by the courts, holds that if it is established that 
the primary business of a concern is a nontransportation business but if the 
owner transports his property in furtherance of that business and the transporta- 
tion is merely incidental thereto, the carriage of such property of the owner to 
his customers is private carriage even though a charge for transportation 
is included in the selling price or is added thereto as a separate item. 

Conversely, if it is established that a concern buys property at one point and 
transports it in the concern’s trucks to another point for sale and this transporta- 
tion is the concern’s primary business, then it is engaged in public transportation, 
is not a bona fide private carrier, and must have operating authority. 

It is our view that the present law as interpreted by the courts is clear on this 
matter of who is and who is not engaged in private carriage. Any attempt to 
adopt new statutory language to restate the present interpretation of the law 
will be at the risk of confusing rather than clarifying the present situation and 
permitting new interpretations that may cause unwarranted injury to legitimate 
private business. 

Congress could never fulfill its essential legislative role in our Government 
if it attempted to write into statutory law all of the acceptable interpretations 
of basic law. Likewise, no amount of restatement of existing law can accom- 
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plish or be substituted for the function of effective administration and vigorous 
enforcement. 

Therefore, we respectfully urge that you recommend no change in the present 
statutory definition of private carriers by motor vehicle but that you give strong 


support to the Interstate Commerce Commission in its vigorous enforcement of 
the present law. 


THE MARTIN Bros. CONTAINER & TIMBER PRopucTS CorpP., 
Toledo Ohio, May 1, 1958. 
Hon. OREN HARRIS, 
Chairman, House Subcommittee on Transportation and Communications, 
House of Representatives, Washington, D.C. 

DEAR Mr. Harris: This is to inform you of our unalterable opposition to any 
change in the “private carrier” definition. 

We urge that your committee kill the “private carrier” definition bill, H. R. 
5825, on which we understand your committee is now conducting hearings. 

It is claimed by the railroads, and others, that a change in the “private carrier” 
designation is required to stop so-called “buy and sell” activities, whereby bills 
of sales, invoices, etc., are issued to make it appear that the commodities being 
transported are those of the vehicle owner. 

However, it is absolutely unnecessary to change the definition in order to cope 
with such “alleged practices,” because the current definition for distinguishing 
between for-hire transportation and private motor transportation is clear and 
workable. That definition is the “primary business test’ which has been estab- 
lished by court decisions in accordance with current law. 

Even in the event the definition is changed, it would still be necessary, as con- 
ceded by ICC, for the latter to conduct an investigation in each case to determine 
if the alleged operations were illegal and contrary to law. There is ample 
evidence that the Commission has not exhausted the present available judicial 
process to stop the so-called illegal activities. 

As an operator of private trucking facilities, we can see no reason for changing 
the present “private carrier” definition. It would serve no useful purpose and 
should be killed in your committee. 

Very truly yours, 
D. J. MARTIN, President. 


THe Morrison MI“rine Co., 
Denton, Tez., May 6, 1958. 
For the record in hearings on H, R. 5825. 
Mr. W. E. WILLiaMson, 
Clerk, Interstate Commerce Committee of the House of Representatives, 
334 House Office Building, Washington, D. C. 

Dear Str: The Morrison Milling Co. desires to file this statement for the 
record in your committee’s report of hearing on H. R. 5825 defined as a bill to 
amend part 2 of the Interstate Commerce Act, to subject certain forms of for- 
hire motor carrier transportation to regulation. 

The Morrison Milling Co. is small business. It owns and operates, in Denton, 
Tex., a flour mill of 1,440 hundreweight daily capacity, a corn mill of 350 
hundredweight daily capacity, a small feed mill, and grain storage of 1,060,000 
bushels total capacity. E. W. Morrison was the organizer and is president and 
principal owner. 

Approximately one-half of all products manufactured by the Morrison Milling 
Co. are shipped by rail, using milling-in-transit and storage-in-transit privileges, 
granted by the railroads, applying on the basis of through rates from point of 
origin of grain to destination of the products. 

Approximately one-half of the products manufactured by the Morrison Milling 
Co. are delivered by the company’s own trucks, and one-half of its total grain 
supply is received by trucks. The grain required, to equal in weight the prod- 
ucts delivered by truck, is purchased from farmers or from trucker merchants. 

The Morrison Milling Co. therefore has a vital interest in preserving the his- 
torie relationships between points of origin of grain, milling centers, rate break 
points, and centers of consumption, which has been created by the structure of 
rail freight rates, in accord with the principle of applying through rates from 
origin of the grain through the milling and storage centers to the points of 
distribution or consumption of products. On the basis of such rate structures, 
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America’s flour milling industry has developed, and existing flour mills have 
been located. 

We also have vital interest in protecting the right of trucker merchants to 
buy grain at country points, transport it to our mill, and sell it to us, without 
being unduly hampered by restrictive regulation and bureaucratic controls. 

Therefore, the Morrison Milling Co. opposes congressional enaction of this 
bill because : 

(a) The Morrison Milling Co. believes that a trucker merchant, who in good 
faith buys property at one location, transports it to another location, and there 
sells the property transported, is not engaging in a public transportation service, 
but is acting in the capacity of a trucker merchant, which is a legitimate private 
business, and which should be as free from ICC regulation as the business of 
any other manufacturer or merchant who delivers his own goods in his own 
trucks in interstate commerce ; 

(b) We believe the bill as phrased will provoke unlimited litigation and a 
confusion of court decisions because of the ambiguity of the qualifying clause 
“for the purpose of fostering a highway transportation business.” Such con- 
fusion should be avoided in the public interest. The intent or purpose of any 
individual is difficult, if not impossible, to prove. Where would the burden of 
proof rest? To us it seems that a person who buys in good faith, transports to 
another location, and there sells in good faith, has taken the risks of doing a 
merchandising business, which cannot reasonably be construed as “engaging 
in the business of transporting for hire ;” 

(c) We believe the bill to be unduly restrictive upon legitimate enterprise; 
also that freedom from regulation of persons engaged in buying, transporting, 
and selling property, is neither unduly burdensome upon or competitive with 
the regulated public carriers who do not assume equal risks or perform equal 
service ; and 

(d) We believe the business life of trucker merchants will be jeopardized if 
their freedom to buy grain where available, for transport to most advantageous 
markets for sale, is unduly restricted by Government regulation, and, if so ham- 
pered, food costs for consumers will be increased. 

Respectfully submitted for the record. 

By E. W. Morrison, President. 


STATEMENT OF RALPH C. WILGUS, CHAIRMAN, LEGISLATIVE COMMITTEE, EASTERN 
INDUSTRIAL TRAFFIC LEAGUE, INC. 


The Eastern Industrial Traffic League, Inc., is a corporation whose members 
are shippers and receivers of freight at points throughout the northeastern por- 
tion of the United States. Its membership numbers in excess of 175 members, 
many of whom operate their own motor vehicles in furtherance of their primary 
business. As such, the league is vitally concerned with bill H. R. 5825 presently 
before your committee for consideration. 

At a regularly stated meeting of the members of the league on April 24, 1958, 
the league voted unanimously to oppose H. R. 5825 and authorized the chairman 
of its legislative committee to prepare and file this statement in opposition. 

The opposition of the league is founded upon two main premises. 


NO NECESSITY EXISTS FOR THE PROPOSED CHANGE 


The definition of private carriage presently contained in the law has been the 
subject of many interpretive decisions of the Interstate Commerce Commission 
and the courts, including the United States Supreme Court. Through these de- 
cisions, the consideration of what constitutes legitimate private carriage has been 
clearly demonstrated. The principles of determination are well-known. Inas- 
much as these principles are firmly established, we are of the opinion that an 
attempt to incorporate them into the law will accomplish nothing. The argu- 
ment is made that such a change will serve to permit the Commission to effec- 
tively cope with this problem. Simply changing the law to restate the principle 
will not in any way permit more effective policing. The law also prohibits steal- 
ing but this in itself does not deter a thief. If an individual will engage in a 
subterfuge under the existing principles, certainly a restatement of those prin- 
ciples will not cause him to cease. This is actually a policing problem and it is a 
well-known axiom that morality cannot be legislated. 
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A CHANGE WILL REQUIRE NEW INTERPRETATIONS 


The legitimate private carriers have founded their operations upon the inter- 
pretations which have been made. In many instances this has been after long 
and exceedingly costly litigation to develop the firm and stable interpretations 
we now have. If a change is instituted, the net result will be that these expenses 
and labors of the past will be nullified. It will be necessary to embark upon 
another series of long and exceedingly costly litigations to accomplish the neces- 
sary interpretations of the new language. This might well be warranted where 
the matter is obscure or clouded but where, as here, the issue is plain and clear 
we cannot see where any possible good can result. 

Enterprises now engaging in legitimate private carriage have expended huge 
sums as capital investments in such operations. These investments and opera- 
tions have been legitimately established in good faith under existing statutes 
and interpretations. If changes in the law are instituted, causing new attempts 
at interpretation, no one knows exactly how the new language might be inter- 
preted. It is conceivable that these investments, properly made, might well 
become subject to jeopardy. Here again, no real need exists to subject existing 
legitimate private carriers to this problem. 


CONCLUSION 


It is the position of the league that (a) the law as presently contrived respect- 
ing private carriage, and the legal interpretations thereof, are clear and plain, 
(vb) adequate jurisdiction is conferred upon the Commission to effectively cope 
with the problem, (c) no need exists for such amendment, and (d) any change 
in the definition of private carriage as contained in section 203 (2) 17 of the 
Interstate Commerce Act, as amended, will only subject the public to costly 
litigation to develop new interpretations. 

Therefore, the Eastern Industrial Traffic League, Inc., respectfully requests 
that bill H. R. 5825 be defeated in committee. 

Dated : Washington, D. C., May 1, 1958. 


(Whereupon, at 1:05 p. m., Thursday. May 1, 1958, the hearing 
was adjourned. ) 
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